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Decline Shown 
In Collections 
Of Back Taxes 


C. R. Nash Predicts Income 
Soon Will Be Offset by 
Refunds of Excess 
Receipts. 


Bureau Is Reducing 
Long-Pending Cases 


Disputes Over War-Time Levies 
Being Settled; Docket 
Cut Nearly to 
Half. 


Collections of back taxes are falling 
off rapidly and federal revenue from 
that source in the current fiscal year 
probably will average only about $20,- 
000,000 a month, an average almost 20 
per cent below that of the fiscal year 
ended last June 30, Charles R. Nash, 
Assistant Commissioner of Internal Rev- 
enue, said orally on November 5. 

Considering the trend of back tax col- 
lections, Mr. Nash suggested the time 
‘is not far distant when receipts from 
back taxes will be wholly offset by re- 
funds on illegally or incorrectly assessed 
ttaxes. 

“This condition,” Mr. Nash said, 
only an indication that the bureau is 
rapidly catching up on its vast task of 
auditing and settling old cases arising 
under the network of tax levies of war- 
time. Further, it shows that there is 
a better understanding of the tax laws 
and there are fewer cases out of which 
controversies arise. 

“Take these figures as an illustration: 
On last May 11, we had 655,383. cases 
involving back taxes which remained to 
be adjudicated. Those were for the years 
from 1917 to 1924, inclusive. Our latest 
figure, calculated on November 2, showed 
only 362,231.such cases. There is a drop 
of almost 50 per cent and it is the best 
proof that we are getting our work on 
something like a current basis.” 

The figures quoted donot take into ac- 
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(Continued, on Page 9, Column 2.] 


Large Gain Is Noted 
In Exports of Paper 


Figures for Nine Months Found 
16% Larger Than in Same 
Period Last Year. 


Greatly increased exports of paper and 
paper! products from this country dur- 
ing the first nine months of this calendar 
year over 1925 are noted by the Paper 
Division of the Department of Com- 
merce in a report just made public. The 
Paper Division makes statistical com- 
parisons with the corresponding period 
of the preceding year in a statement 
which follows in full text: 

Exports of paper and paper products 
from the United States during the first 
nine months of 1926 reached a total value 
of $20,181,861 in comparison with $17,- 
444,768 during the corresponding period 
in 1925. While this represents/ an in- 
crease of 16 per ent, the gain in the 
volume of shipments would appear to be 
even greater since the average value of 
most classes is considerably lower than 
during the preceding year. 

Nearly all classes shared in the in- 
creased —— during the present year, 
with the heavgst gains occurring in writ- 
ing and other fine papers and boards. 
Exports of newsprint paper and paper 
bags, which have been declining for some 
months, show a loss when compared with 
shipments during the first three quar- 
ters of 1925, the first by less than 5 
per cent and the last by 14 per cent. 
In contrast to most other classes, the 
average value of these items advanced 
somewhat during the past year. 


Imports of paper\and paper products 


. during this period also increased by 16 
per ‘cent, due principally to the rise in 
receipts of standard newsprint, which ad- 
vanced from 1,056,391 short tons to 1,- 


trie his 
[Continued on Page 8, Column 7.] 


Argentina Announces 
Changes in Export Duties 


A cabled report to the Foreign Tariffs 
Division of the Department of Commerce 
from H. B. MacKenzie, acting commer- 
cial aatache at Buenos Aires, advises of 
the changes in the Argentine export-duty 
schedule for November. The full text 
of the Department’s statement follows: 

Linseed, from 0.35: to 0.01 peso per 
metric ton; wheat, from 1.30 to 1.01 pe- 
sos per metric ton; barley, from 0.36 
peso per metric ton, established in July, 
to 0.02 peso per metric ton; quebracho 
log, ‘from 0.59 peso per metric ton, es- 
tablished in September, to 0.36 peso per 
metric ton; and quebracho extract, from 
2.10 pesos per metric ton, established in 
September, tc 1.64 pesos per metric ton. 
The export duties on Southern Cordoba 
and Western wool remain fixed at 2.50, 
7.26, ang 9.57 pesos per metric ton re- 
spectively, as established jin September. 


1S 


Entered as Second-Class Matter March 4, 1926, at the Post 
Office, Washington, D. C., Under the Act of March 3, 1879. 


Dr. Tigert Optimistic 


For Colleges of Arts 


Commissioner of Education 
Predicts Continued Popularity 
of Four-Year Course. 


Dr. John J. Tigert, United States Com- 
: ° . ¢ 
missioner of Education, Department of 
the Interior, in an address (the full 
text of which is printed below), delivered 
November 5, at a conference on higher 
education at Bucknell University, Lewis- 
burg, Pa., declared his belief in the con- 
tinued popularity of the four-year lib- 
eral arts college in America. 
Commissioner Tigert pointed out that 
the enrollment of 465 liberal arts col- 
leges in the country increased from 160,- 
640 in 1915-16 to 251,264 in 1923-24, an 
increase of 56.4 per cent. , 
On the other hand, the Commissioner 
impressed upon the educators at the con- 
ference the growing tendency toward in- 
creased emphasis upon advanced studies 
and research and the abandonment of 
certain traditional undergraduate work. 


a Courses Are Divided. 

“There is today,” Dr. Tigert said, “a 
rather general agreement that the first 
two years of the liberal arts college 
form ‘a natural unit which should re- 
ceive separate consideration. In line 


[Conutinued on Page 2, Column 8.] 


Tariff Commission Seeks 
Data on Hosiery and Eggs 


W. A. G. Clark, chief of the Textile Di- 
vision, United States Tariff Commission, 
has been ordered by the Commission to 
proceed to New York City and obtain 
further information in regard to the Com- 
mission’s inquiry into hosiery. 

The Commission also authorized R. V. 
Gunning and V. C. Woolley to proceed to 
various points in New York, Massachu- 
setts, Ohio, Illinois and other States, to 
obtain data in connection with the Com- 
— inquiry into eggs and egg prod- 
ucts. 


Advertising News 


See “Trade Practices.” 


Agriculture 


Dr. C. J. Galpin, in charge of farm 
population and rural life work, De- 
partment of Agricultural, reports on 
land ownership movement’ in Europe, 
following tour of investigation. 

Page A, Col. 6 

Bureau of Plant Industry reports 
on successful introduction and growth 
of the Chinese jujube tree in the 
southwest. 





Page 2, Col. 2 
Department of Agriculture specialist 
reports on European investigation of 
peat lands as suitable for crops. 
Page 4, Col. 3 
Department of Agriculture estimates 
decline in 1926 crop of millet seed, but 
improvement in quality of production. 
Page 4, Col. 1 
New varieties of chrysanthemums 
displayed at annual show in Washing- 
ton. 
Page 4, Col. 1 
Decline noted in farm population of 
Pennsylvania from 1920 to 1925. 
Page 4, Col. 4 
Department of Agriculture to make 
bean inspecfion in northwest. 
Page 4, Col. 5 
Crops in Colorado reported damaged 
by frosts. 
Page 4, Col. 2 


Automotive Industry 


See “Court Decisions.” 


Banking 


- Daily statement of the condition of 
the United States Treasury. 
Page 9, Col. 2 
Resources and liability of Federal 
Reserve Banks as of November 3. 
Page 9, Col. 4 
Foreign exchange rates. 
Page 9, Col. 6 
National Bank changes. 
Page 9, Col. 6 
See “Foreign Affairs,” “Railroads.” 


Bankruptcy 


See “Court Decisions.” 


Books-Publications 


Department of Agriculture announces 
publication of paper on history of wes- 


tern grazing ranges written by Will C. | 


Barnes. 
. Page 4, Col. 6 
Publications issued by the United 
States Government. 
Page 14, Col. 5 


Cc hemicals 


See “Customs.” 


Child Welfare 


Dr. Martha M. Eliot, Director of the 
Child Hygiene Division of the Child- 
ren’s Bureau of the Department of La- 
bor, describes the activities of her divi- 
sion. 

Page 16, Col. 3 


Executive and Judicial Branches of the Government 


Building Timber 
In Short Lengths 
Called Economy 


Subcommittee on Wood Util- 
ization Points Way to Re- 
duce Cost of House 
Construction. 


The construction subcommittee of the 
National Committee on Wood Utiliza- 
tion, established by Setretary of Com- 
merce Hoover, under the direction of 


President Coolidge, has reached the con- 
clusion that the cost of construction and 
particularly @e construction of small 
houses can be materially reduced while 
timber utilization is increased 12 to 20 
per cent by extending the use of what 
is known as “short length” lumber. 

A statement, authorized by the De- 
partment of Commerce, summarizes the 
findings of the subcommittee as follows: 

In an elaborate report addressed to the 
Secretary of Commerce Construction 
Subcommittee of the National Committee 
on Wood Utilization, points out that while 
20 per cent,of the lumber used in the 
average American home in short-length 
lumber—that is, lumber less than 8 feet 
long—only about 1% per cent is pur- 
chased as such at the present time. 

In other words it is the custom of 
builders to order lumber in long lengths 
of 8 feet or more and cut it as it may be 
needed for short lengths. The result has 
been loss of both money and material by 
using the long lengths.» when short 
lengths would serve the same purpose. 

Prospective Saving. 

These short lengths are sold at the 
mill at from 15 to 35 per cent less than 
long lengths of the same quality. If 
builders would specify the shorter 
lengths in their bills of material, says 
John Foley, speaking for the committee 
of which he is the chairman, the result 
would be a more complete utilization of 


[Continued on Page 15, Col. 1.] 
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Coal 


Germany reported as building factory 
to operate new process of liquefaction 
for extracting oil from coal. 

Page 8, Col. 7 


Commerce-Trade 


Department of Commerce reports ap- 
pointment of group of business men to 
cooperate with Department experts in 
helping to solve domestic marketing 
problems. 

Page 16, Col. 2 

Bureau of Chemistry to inspect “all 
shipments of sauerkraut to assure high 
quality. 

Page 2, Col. 5 

Business conditions in closing weeks 
of October show improvement over cor- 
responding period in 1925. 

Page 16, Col. 2 

Department of Commerce weekly 
summary of world business conditions. 

: Page 8, Col. 3 

Argentine reports changes in /export 
duties. 

Page 1, Col. 1 


Congress 


Political complexion of both Houses 
of Congress since 1855 are tabulated 
by the Clerk of the House of Repre- 
sentatives. 

Page 14, Col. 2 

Congressional conferees arrange for 
continuance of impeachment trial of 
Judge English until December 13. 

Page 16, Col. 1 


Construction 


Subcommitte@ on Wood Utilization 
estimates large saving of waste d- 
uct and cheapening of house constric- 
tion by use of short length timber. 

\ Page 1, Col. 3 

Bureau of Standards conducts ex- 
periments on physical properties of 
building stones. 


Cotton 


Secretary Mellon announces cooper- 
ative marketing associations in tvery 
Southern State have placed their facili- 
ties at disposal of newly-formed cotton 
corporation. 


Page 5, Col. 7 


Page 1, Col. 4 
Court Decisions 


District Court sustains right of pat- 
ent ro to sell device for replace- 
ment but limits substitution short of 
reconstruction.—In action brought by 
telephone company against automotive 
concern. , 

Page 10 

District Court holds certificate of en- 
try presented by Chinesg invalid be- 
cause issued by Philippine collector of 
customs instead of Chinese Consul 
General. : 

Page 7, Col. 1 

District Court restrdins firm from 
infringement cf patent for “Eskimo 
Pie” holding license agreement cover- 
ing purchase of wrappers from plain- 
tiff was violated. Page 11, Col. 4 





> _—— 


All Southern States 
Help Finance Cotton 


Secretary Mellon Says Coopera- 
tive Marketing Bodies Unani- 
mous in Aid. 


Cooperative marketing associations in 
every southern State have placed their 
facilities at thegdisposal of the newly 
formed cotton finance corporation and 
are helping to carry over the surplus 
crops, according to information received 
by Andrew W. Mellon, Secretary of the 
Treasury, and announced by him Novem- 
ber 5 in a formal statement. Mr. Mel- 
lon’s statement follows: 

I am very much interested in the 
steps now being taken in the South to 
organize cotton finance corporations with 
ample capital to finance the storage of 
this year’s surplus of cotton until it can 
be marketed advantageously. The man- 
ner in which the bankers and business 
men are cooperating with agricultural 
interests in a practical program which, 
it is hoped, will meet the situation effec- 
ively, is extremely gratifying; and I 
trust that the program will be carried 
through to a successful conclusion. 

I understand that the cooperative mar- 
keting associations in every Southern 
State have placed their facilities at the 
disposal of the cotton finance corpora- 
tions and these two agencies will, I am 
sure, work together in the general 
interest. 


Postponement Ordered 
In Baking Powder Co. Case 


The Supreme Court of the District of 
Columbia on November 5, postponed 
until November 19 hearings on the two 
motions of the Federal Trade Commis- 
sion filed in connection with the proceed- 
ings against the Royal Baking Powder 
Company of New York, whom the com- 
mission charged with unfair methods of 
competition. 

Two weeks’ postponement was asked 
by the commission on the ground that 
it wished to amend certain phases of the 
motions, while the baking powder com- 
pany asked the court to strike out these 
motions. 


Index-Summary of All News Contained in-Tod 


Circuit Court of Appeals affirms con- 
viction in fraud case, holding charges 
cited in appeal as proven untrue, to be 
immaterial. . : 

Page 7, Col. 2 

District Court rules that bankrupt is 
entitled to discharge where mistakés 
in statement are not shown to have been 
prompted by actual fraud. 

Page 7, Col. 7 

Circuit Court of Appeals, denies 
right to buy estate tax on joint ten- 
ancy which was created and became ef- 
fective before passage of act. 

' Page 6, Col. 2 

District Court upholds estate tax on 
property passing under terms of will, 
declaring power of executrix general as 
required by law for validity of levy. 

Page 6, Col. 4 

District Court enjoins village from 
use of chlorinating process for water, 
holding it as patent infringement. 

Page 11, Col. 2 

Circuit Court of Appeals dismisses 
suit against surety on bond, holding it 
no*party fo contract performance. 

‘ Page 11, Col. 1 

Circuit Court of Appeals declares 
exclusion order final in immigration 
case. 

Page 11, Col. 7 


Circuit Court of Appeals reverses de- 
cision in land drainage action. 
Page 12 
See “Customs.” 


Customs 


Customs Court upholds duty on 
pumice as wholly or partly manu- 
factured. 

Page 11, Col. 7 

Customs Court holds wipers duty 
free as old junk sustaining protest 
against classification as wgste. 

Page 6, Col. 6 

Customs Court affirms assessment on 
phosphoric anhydrides. 

Page 11, Col. 3 

Customs Court admits century old 
shawls from Spain duty free as an- 
tiques. 

Page 13, Col. 4 


Edueation 


Dr. Martha M. Eliot, Director of the 
Child Hygiene Division of the Child- 
ren’s Bureau of the Department of La- 
bor, describes the activities of her divi- 
sion. 

’ Page 16, Col. 3 

Commissioner of Education reiter- 
ates belief in continued popularity of 
four year liberal arts colleges | in 
United States. 

Page 1, Col. 2 

Lenox String Quartette gives Cham- 
ber of Music concert in third of win- 
ter series at Library of Congress. 

Page 2, Col. 6 

Library of Congress tells of difficulty 
experienced in securing reliable in- 
formation as to MacDowell’s music. 

Page 2, Col. 2 


Electrical Industry 
Australia reported as promising mar- 


WASHINGTON, SATURDAY, NOVEMBER 6, 1926. 


Value Is Placed 
On Nickel Plate 
System by 1. C.C. 


Total of $50,115,946 for 
Entire Property Put in 


Tentative Report Made 
Public. 


A fina] value for rate-making pur- 
poses of $45,475,000 was placed by the 
Interstate Commerce Commission on the 
common carrier property wholly owned 
and used by the New York, Chicago & 
St. Louis Railroad (Nickel Plate) as of 
June 80, 1918, in a tentative valuation 
report issued on November 5. The prop- 
erty owned but not used, leased to other 
companies, was assigned a final value of 


$55,546 and the property used but not 
owned a value of $4,640,946, making thes 
total for the used property $50,115,946. 

The Nickel Plate had outstanding as 
of valuation date a total capitalization 
of $63,397,300 and its_investment in road 
and equipment as stated in the com- 
pany’s books was $67,361,001. 

The cost of reproduction new of the 
carrier property other than land was 
reported as $41,574,805 for the property 
owned and $44,670,676 for the property 
used, while the cost of reproduction less 
depreciation was reported as $32,672,332 
for the property owned and $35,091,817 
for that used. The company also owned 
6,466 acres of carrier lands, which are 
assigned a “present value” as of valua- 
tion date of $9,850,952. 

This valuation report, Valuation Docket 
No. 902, covers the property of the “Old 
Nickel Plate,” prior to its consolidation 
with the Lake Erie and Western and the 
Toledo, St. Louis and Western, extending 
from Buffalo, N. Y., to Hammond, Ind., 
and also that of the Chicago and State 
Line Railroad, extending from, Hammond 
into Chicago, making a total of 508 miles - 


“‘ 


[Continued on Page 16, Column 2.] 





Subscription By Mail: 
$15.00 per Year. 


Vast Estates Abroad 
Subdivided in Farms 


Dr. C. J. Galpin Describes Land 
Ownership Movement He 
Noted During Tour. 


Dr. C. J. Galpin, in charge of farm 
population and rural life work for the 
Department of Agriculture, who has re- 
cently returned from a study of rural 
life in European countries, stated orally 
on November 5 that the land-ownership 
movement in Europe is continentally 
widespread and is progressing under the 
supervision of the governments. : 

This movement for land ownership, 
which dates back to feudal days, Dr. 
Galpin said, involves the breaking up 
of large private estates containing from 
2,000 to 10,000 acreas. Before the World 
War, in such countries as Ireland and 
Finland, Dr. Galpin explained, the gov- 
ernments bought up many of these large 
estates and began their division into 
economic units. Now, in the reconstruc- 
tion period he said, the movement has 
gained impetus and is almost general 
in countries where large estates remain. 

“The theoretical solving of the land 
problem in Europe,” Dr. Galpin stated, 
“is putting of the land in the hands of 


[Continued on Page 4, Column 5.] 


Increase Is Registered 
In Output of Electricity 


The Division of Power Resources of 
the United States Geological Survey has 
just announced that the electricity gen- 
erated by public utility power plants in 
the United States, in September, was 
the largest ever produced in any one 
month. The average daily output during 
the month was 205,600,000  kilowatt- 
hours, or nearly 4 per cent greater than 
that for August, and almost 3 per cent 
greater than the average daily output 
in February, the next highest average 
daily rate. 

The total production of electric power 
in September is placed at 6,166,591,000 
kilowatt-hours, of which 2,074,147,000 


kilowatt-hours. 





ket for United States electrical equip- 
ment. 


Foodstuffs 


Department of Agriculture describes 
isolation of poisonous organisms in 
cheese and which have been identified 
as source of food danger. 

y Page 2, Col. 1? 

Seoremnees of Agriculture issues 
poster in colors and statement, to show 
value of domestic rabbit meat. 

Page 2, Col. 2 


Page 8, Col. 6 


See “Agriculture.” 


Foreign Affairs 


Reichsbank statement of Septem- 
ber 30 shows total demand for bills 
of exchange and pledges upon securi- 
ties about equal to end of August. 

Page 9, Col. 7 

Soviet Minister to Mexico denied visa 
of Passport for passage through United 
States. 

Page 3, Col. 7 

Senator Borah protests exclusion of 
Madam Kollontai, Soviet minister to 
Mexico. 

Page 3, Col. 7 


Game and Fish 


Bureau of Fisheries tags 40,097 fish 
to enable study of migratory habits of 
cod, pollock and haddock. 

Page 5, Col. 3 


Gov’t Personnel 


Orders issued affecting change in the 
medical personnel of the Veterans 
Bureau. 

Page 14, Col. 3 

General Leonard Wood to return to 
United States in January for short rest 
his first leave in five-years. 

Page 1, Col. 7 

Envoy to France resumes charge of 
embassy. 

Page 3, Col. 1 

Orders issued to the personrtel of the 
War Department. 

Page 14, Col. 5 

Orders issued to the personnel of the 
Navy Department. 

Page 14, Col. 6 

Daily decisions of the General Ac- 
counting Office. 

Page 14, Cok 2 

‘ 4 
Gov't Survey 

Dr. Martha M. Eliot, Director of the 
Child Hygiene Division of the Child- 
ren’s Bureau of the Department of La- 
bor, describes the activities of her @ivi- 
sion. 

Page 16, Col. 3 
Highways 

Bureau of Public Roads makes report 

on quarrying methods and costs of 


breaking stone. 
Page 4, Col. 2 


Home Economics 


Bureau of Plant Industry offer vari- 
ous recipes for use of the jujube seed 
now being developed in the southwest. 

Page 2, Col. 3 


a 


y's Issue 


Immigration 


Report on examination of English 
alien admitted into this country is 
cited as showing how nation is safe- 
guarded against those of anti-govern- 
ment tendencies. 

Page 3, Col. 1 

See “Court Decisions.” 


International Law 


Austria deposits two agreements sup- 
plementary to Austro-Hungary com- 
mercial treaty with League of Nations. 

Page 3, Col. 6 


Judiciary 
Supreme Court of District of Colum- 
bia postpones hearings on two motions 
filed by Federal Trade Commission in 
connection with proceedings against 
Royal Baking Powder Co. of N. Y. un- 
til November 19. 
Page 1, Col. 4 
Congressional conferees arrange for 
continuance. of impeachment trial of 
Judge English until December 13. 
Page 16, Col. 1 
See “Court Decisions,” “Customs,” 
“Patents,” “Taxation.” 


Labor 


Continuation of full text of report 
by the Bureau of Labor Statistics 
showing trade agreements signed in 
1925. 

/ Page 38, Col. 4 


Manufacturers 


Trade Commissioner describes new 
process used in Berlin, Germany, to 
cover and finish aluminum. 

Page 5, Col. 2 

Greatly increased exports of paper 
and paper products reported for first 
nine months of 1926 over last year. 

Page 1, Col. 1 

Decline of 2.5 per cent reported in 
value of production of musical instru- 
ments in 1925 as compared with 1924. 

Page 15, Col. 7 

Census of 1925.shows decrease in 

output of type founding industry. 


Page 8, Col. 6 
Milling 
Liberal supplies hold mill feed prices 


to low level. 


Page 4, Col. 4 
National Defense 


Department of the Navy annour 
plan for inspection of naval reserve 
units in Ohio and Michigan. 

Page 5, Col. 2 

Continuation of survey comparing 
importance of various arms of the mili- 
tary service. 

Page 5, Col. 1 

War Department approves appoint- 
mdnt of nine candidates for entrance 
to West Point. 

Page 14, Col. 4 

Private shipbuilding firms seek to bid 
on construction of three naval cruisers. 

Page 5, Col. 5 


‘[ConTINUED ON Pace THREE.] 
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Refund of Taxes. 
Is Held Possible 


By Mr. Coolidge | 


Predicts Rebate of Between 
10 to 12 Per Cent 
on Indicated 
Surplus. 


Sees Authorization 
At Coming Session 


Rebate on Payments on 1925 
Incomes May Be Approved - 
Before December Due 
Date. 


A refund or rebate of 10 to 12 per— 


cent in private and corporate income 
taxes paid this year was forecast at the 
White House on behalf of President 
Coolidge on November 5. The President 
expects, it was stated, that action to this 
end will be taken by Congress early in 
the session which convenes on Decem- 
ber, 6, possibly in time for the rebate 
authorized to be applicable to the fourth 
installment of income taxes, which is due 
December 15. If not, the reduction would 
be made in the form of a refund, as will 
naturally be made to those who paid 


their income taxes in one payment last?” 


March. 


The prediction was made as the result 
of studies of the revenue returns which 
have been made during the past few days. 
A surplus of about $250,000,000 is indi- 
cated, it was stated at the White House, 
and the President foresees, on this basis 
that this reduction is possible. 

Would Be Temporary. 

He anticipates that any legislation 
passed at the short session of Congress 
will be temporary, as there is not time 
for the study necessary for the adoption 
of a permanent policy of tax reduction. 
It is for this reason that he expects that 
the tax reduction legislation will be in 
the form of the authorization of a rebate 
or refund on the taxes being paid this 
year on earne&income in 1925. 

The President feels safe in making this 
prediction, it was said, as he feels that 
obviously no plan of tax i.eduction can 
obtain seriot’s consideration in Congress 
that did not first have the approval of the 
Department of the Treasury. The Treas- 
ury would not necessarily’ draft the bill, 
but would furnish the information and 
point out the trends upon which Congress 


[Continued on Page 16, Column 7.] 


Postal Receipts Gain 
_ InFifty Large Cities 
Los ities Leads List With 


Increase of 18 Per Cent 
in October. 


According to figures made public No- 


_vember 5 by Postmaster General New, 


the total postal receipts at 50 selected 
cities throughout the country for Octo- 
ber showed an increase of 1.15 per cent 
over those for the same month in 1925. 
The figures also showed that Los An- 
geles, Calif., with an increase of 18.59 


led all the cities in increased receipts. , 


Atlanta, Ga., with an increase of 15.33 
per cent came next, while New Haven, 
Conn., ranked third with an increase of 
13.14 per cent. 

Receipts Show Gain. 

Total receipts of the 50 cities were 
$32,860,349.45 as against $32,489,042.23 
for October, 1925, an increase of $371,- 
807.22 for last month’s receipts ove 
those a year ago. pt 

It was stated orally at the depart-. 
ment that October had only 26 business 
days, which postal officials said was re+ 
sponsible for the small percentage in in- 
crease in the receipts. 

Chicago Reports Drop. 

The figures also revealed that the 
October postal receipts for New York 
city decreased .79 per cent as compared 
with the same month last year. The 
Chicago post office also reported a de- 
crease of .79 per cent im receipts for the 
same period. Philadelphia had a dé- 
crease of 4.56 per cent. at . 

The full text of the department’s 
statement follows: . 
Statement of Postal Receipts at fifty se- 


ed on Page 14, Column 7.] Be 
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General Leonard Wood. \ x ’ 


24 


Will Return in January ’ 
SS ree rah 


Dwight W. Davis, Secretary of Wa 
stated orally November 5 that Leonar 
Wood, Governor General of the 
pines, will return to the United 
January on leave. General Wood, it ws 
stated, has not been in the Unilted Stat 
for five years, and will remain in { 
country on the present trip y 
short rest. Secretary Davis said h 
received no information , 


possible resignation of Governor ve 
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Poisonous Organism 


ee 


To Pasteurization 


_ Streptococcus Germ, Isolated 


by Biologists of Depart- 
ment of Agriculture, 
Is Described. 


A description of organisms of strep- 

: _tococcus, isolated in cheese, and identified 
as the source of recently reported cases 
of food poisoning, is given by Dr. Charlep 


“Thom, in charge of micro-biological in- | 
vestigations, Bureau of Chemistry, De- 
partment of Agriculture, in a statement | 


commenting on the importance of this 
discovery. Dr. Thom says that this or- 

ganization succumbs to pasteurization 
* at 145 degrees Farenheit. 


The full text of the description, as | 


given by Dr. Thom, is as follows: 
Morphology. 
Form: The organism was spherical 
* fegardless of the type of media used for 
its growth. 


| 
“ Size: The cells had a diameter of from | 


0.8 to 1.2 micron. : 
Arrangement: The organisms 
‘generally arranged in pairs or short 
chains. : N 
usual type. In beef infusion medium cul- 


tures, short chains of 6 to 8 cells pre- | 


» dominated. 


Motility: Motility was never observed, 


even in young bouillon cultures. 


Staining Reaction: The organism was 


--found to be Gram positive regardless of 
the age of the culture. 
Spore Formation: 


preparations. 
Cultural Characteristics. 
Agar Streak: On dextrose agar growth 


was rapid, beaded, raised, smooth, glis- | 


tening, grayish white, opaque. Growth 


on beef extract agar was somewhat less | 


rapid than on dextrose agar. 
Agar Colonies: 
plates showed growth after 24 hours at 


$7 degrees C. The colonies formed were 


small, round, grayish white, amorphous, | 


undulate-edged, slightly raised on the 
surface of the media and small, grayish 
white, lens-shaped sub-surface. 

Gelatin Stab: Growth was uniform 
throughout the length of the stab with- 
out any liquefaction. 

Bouillon: A uniform turbidity with no 
sediment was produced. 

Potato: Potato cultures showed no 
evidence of growth. 


Dunham’s_ Solution: A flocculent 


growth was produced with no forma- | 


tion of indol. 

Nitrate Broth: Uniform cloudiness 
was produced with no yreduction to ni- 
trites. 

Litmus Milk: Reduction of the litmus 
was evident after 24 hours incubation at 
87 degrees C. After 48 Rours evidence 
of acid production was evident by the 
production of a reddish ring at the sur- 
face. Soft coagulation produced after 
three to four days. 

Bio-chemical Features. 

Gas Production: Gas production was 
not evident in bouillons containing vari- 
ous fermentable substances. 

Acid Production: Acid production in 


* milk after a long incubation showed 0.5 


~ was produced. 


to 0.6 per cent lactic acid produced. 
Bouillon containing dextrose, maltose, 
lactose, sucrose, salicin, mannite, rham- 
nose and glycerol showed acid produc- 
tion, but with raffinose and inulin no acid 


Oxygen Relation: 


: facultative. 


Temperature Relation: Minimum for 


. growth at 16 degrees C., optimum 37 


degrees C., maximum 42 degrees C. 
The occurrence of these organisms in 
cheese together with their reaction in 


» experimental animals fed milk cultures 


makes significant their relation to the 
common pasteurization temperatures. 

In view of this experiments were con- 
ducted using the temperatures of 138 
degrees, 142 degrees and 145 degrees F. 
Tubes containing 9 cc. sterile skim milk 


were allowed to heat to the desired tem- | 


perature in the constant temperature 
bath and then inoculated with 1 cc. of a 
bacterial suspension. At intervals of 
five minutes the tubes were removed, 
cooled in ice water and 1 cc. quantities 


plated. Total counts were made after 24 | 


hours incubation at 87 degrees C. At 


1 s F. i | 
88 degrees mo apparent effect was | page of the ‘Praeludium’: ‘Revised by 


preduced. 


Table III shows the results of these | 


experiments. 
Table III. 
142 

degrees F. degrees F. 

3,500,000 1,000,000 

Summary of surviving 

bacteria. 

2,570,000 233,850 

760,000 7,000 
550,000 500 
400,000 50 
23 min. 160,000 0 
30 min. 6,800 

From the above table it can be seen 
that 142 degrees F. has some effect upon 
the organisms; however, for complete 
pasteurization, 145 degrees for 30 min- 
utes is considered as necessary. 

The organism involved has not been 
identified certainly with any well-de- 
scribed species. Morphologically it has 
much in common with the ordinary lactic 
types used in the preparation of start- 


145 
Temperature 
Initial count 


Time exposed 
5 min. 
10 min. 
15 min. 
20 min. 


ers, for butter and cheese making, al- | 


though the concentration of acid pro- 
duced (0.5 to 0.6 per cent by titration, 
calculated as lactic) is considerably lower 
than that sought in the usual lactic 
“starters.” 

The organism could be carried as a 


» contamination of such starters without 


* character. 
» in many substrata leaves many avenues 


> 


easy means of detecting its dangerous 
Its ability to grow readily 


» Open by which this species may reach 


« 


human food, 


In Cheese Succumbs * 


were | 


In milk cultures pairs were the | 


No evidence of | 
spore formation was detected in stained 


With dextrose agar, | 


right by E. A. MacDowell, 1891.’ 
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Meat of Domestic Rabbit 
Declared Tasty and Rich 


The Department of Agriculture has 
just issued a poster in colors designed 
to acquaint the public with the value of 
domestic rabbit meat. The Biological 
Survey of the Department of Agricul- 
ture has prepared the following state- 
ment: 

Domestic rabbit meat can be better 
compared with chicken than with wild 
rabbit. It is as tasty as chicken and 
richer in protein than chicken, beef, veal, 

| mutton or pork. A _ diet consisting 
| chiefly of oats, barley and alfalfa hay, 
| makes sweet, tender and excellently 
flavored meat. 
- As quickly as dressed, the rabbit 
should be placed in ice water and al- 
| lowed to remain in it from five to six 
hours. This makes the meat white, 
firm and attractive. ~ 


‘Difficulty Explained 





MacDowell’s Musie 


|Publishers Send Library of 
Congress Copy of Late 
Edition as Transcript 
of Original. 


The contents of the collection of 
music in the Division of Music, 
Library of Congress, are described 
and the history of important items 
recounted in a series of articles pre- 
pared for publication by the Divi- 
sion of Music. 

The full text of the twenty-fourth 
article of this series was started in 
the issue of November 5. The first 
part described the difficulty in ob- 
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Public Health 


Plant Introducer Tells of Completing Study 
Of Growth of Chinese Jujube Trees in Texas 


Universities 


- And Colleges 


Dr. Tigert Optimistic 
For Colleges of Arts 
Of Four-Year Class 


Movements to Revise System 
of Education Believed 
to Endanger Pres- 
ent Principles. 


(Continued From Page i.] 


with this suggestion, one finds that there 
are some colleges which have gone so 
far as to designate the first two years 
as the junior colleges and the second 
two years as the senior colleges.” 

Many professional institutions, accord- 


ing to the Commissioner, now require a 


| 








taining accurate information on the 
works of Edward MacDowell even 
with the aid of the composer him- 
self. The article continues as fol- 


lows: 


“MacDowell versus MacDowell: 
Study in First Editions and Revisions,” 


| by Oscar G. T. Sonneck, Music Division, 
Library of Congress, in explanation of | 


the difficulty of obtaining definite, con- 
crete data relating to first editions from 
MacDowell’s own publishers, offers the 
following concrete example: 


the first edition of MacDowell’s ‘Erste 
(First) Moderne Suite’ opus 10, pub- 


| lished by Breitkopf and Hartel of Leipsic 


in 1883, with the publishers’ plate-num- 
ber 16205. The date of publication, in 


on the title page. 


“The Library of Congress had ordered | 


pursuance of the old, often-deplored pol- | 


icy of music-publishers, does not appear | c ; | 
| struction, and to give the needed atten- 





“Our agent therefore insisted that the 
copy he sent us was of the desired first 
edition because it contained the original 
plate-number 16205. He overlooked the 
fact that the opening page of the suite’s 
‘Praeludium’ contained the claim ‘Copy- 
This | 
is the copyright-date of the ‘Neue Aus- 
gabe’ (New Edition) of the ‘Praeludium’ 
published separately in that year. 


though it included the ‘Neue Ausgabe’ 
of the ‘Praeludium’ could not even have 
been published in 1891, much less, of 
course, in 1883. And this, for another 
reason overlooked by our ‘usually very | 





The organism was | 


0} 


careful agent. The title-page, one of the 
collective title-pages so popular with 
music-publishers, refers to Ernest R. 
Kroeger’s (the Saint Louis composer- 
pianist) Suite, opus 33, which was not 
copyrighted until 1896. 

Earliest Date 1896. 

Consequently this particular edition 
of MacDowell’s first suite, though 
printed from the plates of the first edi- 
tion of 1883, was not struck off until 
1896 at the very earliest. 

“Now, in 1891 there appeared also 
separately the ‘Intermezzo’: from the 
suite, opus 10, but in a new, revised, 
and enlarged edition. This revised edi- 
tion, augmented from 86 to 132 bars 
was not included in the (circa) 1896 
issue of the complete suite, but it was 
included in the edition which was copy- 
righted in 1906. The other movements, 
too, now contained numerous revisions 
and alterations. 

“The fact of revision is not men- 
tioned on the title-page, which is exactly 
the same as the title-page of the (circa) 
1896 issue, and it appears only in this 
rather confusing, because partly im- 
possible, marginal claim on the opening 





“Yet this particular copy of the suite, | 





Edward MacDowell 1906: Copyright by 
| Edward MacDowell 1891: Copyright, 
| 1906, by Breitkopf and Hartel.’ 6 


is not likely to occur outside the inner- 


Yet such comparison bears directly on 
the interpretation of the MacDowell 
suite. 

“The following and not at all far- 
| fetched hypothetical case may serve to 
illustrate this point. Supposing pianist 
| A, one of the older generation, has 
studied the suite in the first edition 
of 1883, and plays it thus publicly. In 
his audiences its pianist B, who has 
studied the MacDowell suite in the issue 
of 1896 and the critic C who knows the 
suite in the version of 1906. Would it 
not be entirely human for B and C to 
accuse A of taking extraordinary, inex- 
cusable liberties with MacDowell’s com- 
position ? 

“On exchanging, in detail, their views 
on A’s vandalism or lack of memory, 





would not B and C begin to form some 
rather decided opinions of each other’s 
ignorance, until they found out that the 
dissension was due to the pardonable 
ignorance of A, B and C of the highly 
complicated history of MacDowell’s 
Suite? 


| “Wherein the revisions consist, only | 
| he can tell who happens to compare | 
the three editions, bar for bar, which | 


| two-year basic course in liberal arts as 
| a prerequisite to entrance upon the pro- 


In Obtaining Data on | 


fessional study of such fields as medicine, 
law, dentistry, etc. 

Commissioner Tigert’s address, en- 
titled “Some Tendencies in Higher Edu- 
cation,” follows in full text: 

In this sesquicentennial year we can 


contemplate with pride and satisfaction | 
the course and development of higher | 


education in the United States. It is a 
far cry from the college of colonial times, 
with its restricted curriculum and its 
narrow outlook on the world, to the mod- 
ern university, with its magnificent 
equipment, its academic freedom, and its 
facilities for graduate study and re- 


‘| search. 


“There were,” says Slosson, in his 
The American Spirit in Education, “ ‘uni- 
versities’ from the beginning of Ameri- 


can nationality, yet the word in its Eu- | 


ropean sense could hardly be applied to 
any American institution until 10 years 
after the Civil War. when graduate and 
professional work of a high order began 
to be undertaken. The German degree 
of doctor of philosophy was granted for 
the first time in America at Yale in 1861. 
Harvard adopted this degree in 1872 and 
Columbia in 1894.” 
Enrollments Were Small. 
It is interesting to note that in 1815 


A | Harvard graduated a class of: only 66; 


Yale of 69; Princeton of 40; Williams of 
40; Pennsylvania of 15; and the Univer- 
sity of South Carolina of 37. In 1851 


Bucknell graduated seven in the first | 


class. The number of matriculates at 
these institutions, at the dates cited, was 
correspondingly insignificant. 

Today with thousands of eager stu- 
dents clamoring for admission to our in- 


because it is becoming increasingly diffi- 
cult to atcommodate and control such a 
vast body of undergraduates, to devote 
the proper amount of time to their in- 


tion to those who are best fitted to profit 
by college training. 

There seems to be developing in our 
universities a definite trend toward em- 
phasis upon advanced studies and re- 
search, and abandonment of certain un- 
dergraduate work. I shall not attempt 
to go into all of the aspects of this move- 
ment, but present for your consideration 
some of its phases. 

There is today a rather general agree- 
ment that the first two years of the 
liberal arts college forms a natural unit 
which should receive separate considera- 
tion. In line with this suggestion one 
finds that there are some colleges which 


| have gone so far as to designate the 


first two years as the junior college and 
the second two years as the senior col- 
lege. Examples are the University of 
Chicago, Leland Stanford Junior Uni- 
versity, and the University of the City 


| of Toledo. 


Students Are Oriented. 
During the first two years there is an 
attempt t6 complete the general second- 
ary education begun in the high school 


| and to orient the student—often through 


so-called orientation courses. 





Describes Advantages of Plumlike Oriental Fruit and 
Its Adaption to Cultivation, 


C. C. Thomas, assistant plant intro- 
ducer, Office of Foreign Seed and Plant 
Introduction, Bureau of Plant Industry, 
has just received word of the completion 
of a study of the growth in Texas of 


| Chinese jujubes, a plum-like Oriental 
| fruit. 


In connection with that report, Mr. 
Thomas commented S%rally on the suc- 


| cessful introduction of jujube trees in 
| the valleys of California, New Mexico, 


Arizona and Texas. 

Although seedling jujube trees were 
grown in the United States at various 
times during the nineteenth century, it 
was not until 1908 that the large fruited 
varieties were introduced into the coun- 
try. Up to that time the plant had been 
regarded only as an ornamental and 
hedge plant in this country. The seedling 
types attracted little or no attention as a 
commercial fruit, but, with the bearing 
of the larger fruited varieties, many hor- 


| ticulturists and others who have grown 





i . 
| common fruits. 


| and figs. 


cooked cereals. 
the Department of Agriculture for the 


them see for the jujube a future as a 
commercial fruit and also for the home 
orchard. 


The jujube has been demonstrated to 
be well adapted to, cultivation in a large 
portion of the southern’ and western 
United States, since it grows well in the 
drier sections or where alkali.is present 
in the soil in sufficient quantities to re- 
tard the development of many of our 
It has a distinct advan- 
tage over most of the deciduous fruits 
now grown in that section, because it 
flowers so late that it is rarely injured by 
spring frosts. 

It is an abundant and sure producer, 
remarkably free from diseases and insect 
pests. 

The jujube belongs to the buckthorn 
family (Rhamnaceae) and to the benus 
Ziziphus Mill. A brief description, quoted 
from a section on the Botanical relay 
tionships of the jujube in a bulletin pre- 
pared by the Department of Agriculture 


| to encourage the introduction of fruit 


several years ago follows: 

A shrub or tree 20 to 40 feet high; 
branches zigzag; spines in pairs, straight, 
or slightly curved; leaves arising from 
the axils of the spines, 142 to 3 inches 
long and about 1 inch broad, thin, 


| slightly toothed on the margins, borne 


on short leafstalks; flowers on the 
lateral branches, 2 to 10 in a cluster, on 
very short stalks, small, yellowish green; 


| fruit oval, about the size of a plum, of 
stitutions or higher learning, efforts are | 
being made to restrict the enrollment, | 


sweetish taste; stone oblong, sharply 
pointed. 

The jujube has a high food value. 
Chemical analyses have shown that it 
compares very favorably with both dates 
When properly processed by 
cooking in a sugar sirup and afterwards 
dried, it becomes a delicious confection, 
superior to many fruit confection now on 
the market. The fresh fruit can be suc- 
cessfully used in the. home for sweet 
pickles, fruit butter, preserves, and as a 
stewed fruit, in addition to its use as a 
confection. The dried fruit can be used 
in breads, cakes, puddings, and with 


Recipes formulated by 


use of the jujube follow: 

Jujube Confection: The fruit should be 
punctured or cut in some way before it 
is put into the syrup. The Chinese score 
or cut through the skin by using a bundle 
of small knives. This permits the syrup 
to penetrate and gives a plump, attrac- 
tive appearance to the finished product. 


nouncement of a plan whereby the first 
two years of the arts work at Hopkins 
will be eliminated, and a number of other 
institutions seem to be working toward 


| a similar policy. 


Dr. Judd, of the University of Chicago, 
recently advocated the following plan: 
“A six-year elementary school should 


| be organized to take care of all the 


The separate function of the second | 
two years is recognized through the or- | 
| years in length covering wat is now 
covered in the ordinary high schools and 


ganization of group curricula intended 


| to continue the general education to 
| some extent but mostly to bring about a | 
| certain amount of specialization. 


fundamental training of pupils. Follow- 
ing this should be a second school six 


in the first two years of college. At the 


| end of these 12 years the pupil’s general 


There is today a considerable tendency, | 


| especially in liberal arts colleges that 
are parts of universities, to break up | 
|} mentary 


into shorter units. 
According to a recent announcement 


| by President Wilbur, published in a dis- 


patch to the “Boston Evening Tran- 
script,” Stanford University plans to 
eliminate the first and second years of 
college work. Says President Wilbur: 

“The work of the first two years in 
Stanford can be accomplished by any 
number of other institutions, including 
junior colleges, and the pressure for en- 
rollment in the graduate courses will re- 
quire us to eliminate all lower division 
work. 


“Modern educational systems have 


| made the Bachelor of Arts degree no 


most circles of MacDowell specialists. | 


longer a terminal in the college career, 
but rather a dividing point. We are be- 


| ginning to base our courses upon study 


| terminated four years of college work. | 
“We are organizing our departments | 


| 
| 
| 


“For just such pitfalls as these, the | 


bibliography of MacDowell’s works is 
perhaps the most complicated of recent 
times. At any rate, an example for the 


beyond the A. B. degree, which formerly 


into schools of letters, physical sciences, 
social sciences, engineering and the pres- 
ent.law_school, medical school, graduate 
school of business and others. We are 
studying the problem of eliminating the 
two lower classes and within a short 
time Stanford will take students only 


of college work.” 
Hopkins to Adopt Plan. 
President Goodnow, of Johns Hopkins 
University, some time ago made an- 


truth that modern music, too, is replete 
with bibliographic puzzles, and of a kind 
quite foreign to older music. In Mac- 
Dowell’s case ‘Copyright’ and ‘Revised 
Editions’ are the principal instruments 
which singly or in combination have 
twisted his musical output into such a 
confusing mass of conflicting details.” 
The third installment of Mr. Son- 
neck’s essay, “MacDowell versus 
MacDowell,” will appear in the issue 
of November 9. . 





| that shorély 


! 


, | lege work for entrance 
after completion of the first two years | 


education should be measurably com- 
pleted and he should be equipped with 
the mathematics and languages and ele- 
science necessary tq prepare 
him for specialized study. 

“At 18 years of age, instead of 20, he 
ought to be ready for the advanced pro- 
fessional training which must now wait 
until he is 22. The six-year secondary 
school which is thus proposed should not 
only train pupils in general lines; it 
should also select its pupils for various 
types of advanced work. Thus it should 
deliver to the professional schools a 
group of students especially equipped 
for advanced study.” 

The movement toward regarding the 
first two years of the arts college as 
a unit has gained momentum largely 
from two sources: (1) The develop- 
ment of the pre-professional curricula; 
and (2) the growth of the junior college 
movement. 

There are now several types of pro- 
fessional schools which require one or 


| two years of pre-professional prepara- 


tion in liberal arts and sciences. The 
best example is the standards of the 
National Council on Medieal Education 
of the American Medical Association, 
which require at least two years of col- 
to approved 


medical schools. This requirement is 


| now all but universal among medical 


schools. 

In the same way, the Association of 
American Law Schools established a 
standard, first of one year, September 
1, 1923, and later of two years, Septem- 
ber 1, 1925, for approved law schools. 

Recently the dental schools have 
begun to establish pre-professional re- 
quirements in liberal arts. The usual 
requirement at present is one year. A 
recent announcement at Harvard states 
the pre-professional re- 
quirement will be increased to two 
years. 

To be continued in the issue of 

November 8, 
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When the number of fruits is small, a 
common table fork will suffice for the 
pricking. The fruit is punctured three or 
four times with the fork as it is turned 
with the thumb and finger. The fruit to 
be processed may be either fresh or 
dried. The product of fresh fruit has a 
milder flavor although both kinds give 
excellent results. 


The syrup is made by using one or two 
parts by volume of sugar to one of water, 
according to the taste of the individual. 
The use of the light syrup results in a 
product having more of the fruit flavor, 
but if a confection is desired a heavier 
syrup should be used. The addition of 
half a tablespoonful of salt to each quart 
of syrup is recommended where dried 
fruit is used. 


The fruit is placed in the syrup and 
cooked for 20 to 35 minutes, the time de- 
pending on the size of the fruit. It is 
then allowed to cool in the syrup, after 
which it is again boiled for the same 
length of time. 
placed on trays for drying, either in the 
sun or by artificial meang. In the early 
fall three or four days"in the sun will 
suffice to dry the fruit. The fruit should 
be dried until it is firm, but not too hard. 
If insufficiently dried, when the fruit is 
placed in the mouth the soft flesh inside 
separates, leaving the skin. 

If the fruit is to be free from sugar 
on the outside, the boiling sirup should 
be made up to its original volume just 
before the fruit is taken out. Where a 
sugar coating, as in glacing is desired 
the original volume. should not be re- 
newed, but the fruit should be taken 
from the concentrated sirup and drained 
until the surplus runs off. 

Several Recipes Are Given. 

Jujube Graham Bread.—3 cups gra- 
ham (or wholewheat) flour, 1 egg, 1 cup 
white flour, 1 teaspoonful salt, 2 cups 
thick sour milk, 1% teaspoonfuls baking 
powder, % cup sugar, 1 teaspoonful 
soda, 2 cups of dried jujubes cut in small 
pieces. Bake one hour in moderate oven. 

Jujube Cake.—1 cup white sugar, 2 
cups dried jujubes cut in small pieces, 1 
cup water, % cup lard (not melted). 
Let this come to a good boil, set aside 
to cool, then add 2 cups of wheat flour, 
1 teaspoonful soda, % teaspoonful salt. 
Sift these together twice before adding 
to the above mixture. Bake in moderate 
oven. 

Jujube Cake Filling. —2 cups jujubes, 1 
cup water, 1 cup sugar, 1 tablespoonful 
flour, juice and grated rind of one lemon 
or orange. Cook the jujubes 20 to 30 
minutes; remove skin and seed by rub- 
bing pulp through sieve or colander. 

Jujube Batter Pudding.—% cup sugar, 
% teaspoonful salt, 1 egg, 2 tablespoon- 
fils baking powder, % cup milk, 1 cup 
flour, 1 tablespoonful melted butter. Put 
a tablespoonful of this batter into a 
buttered cup; add a tablespoonful of 
jujube pulp; cover with a tablespoonful 
of batter, sprinkle almonds or shredded 
coconut, bake half an hour. Serve with 
hard sauce or cream. Good warmed up. 
To prepare jujubes, take one good cup 
of fruit and cover with water. Cook 
about 30 minutes; then rub through sieve 
to remove skin and seeds.’ Add two 
teaspoonfuls of orange juice or one of 
vinegar. 

Jujube With Oatmeal_—One cup oat- 
meal, 1 teaspoonful salt, 3 cups boiling 
water, 1 cup jujubes cut in small pieces. 

Jujube Mock Mince Meat.—One pint 
green tomatoes and 1% pints jujubes, 
ground fine in a food chopper; 1% cups 
sugar, % cup vinegar, 1 teaspoonful cin- 
namon, 1 teaspoonful nutmeg, 1 tea- 
spoonful cloves. Cook 30 minutes; then 
add 1 teaspoonful flour in water (mix 
thoroughly). Add 1 cup raisins and cook 
15 minutes. 

Jujube Sweet Pickles—The fruit 
should be prepared by dipping in boiling 
lye water about three minutes, or until 
the skin slips off readily. The lye water 
should be made in the proportions of 1% 


ounces (3 tablespoonfuls) of lye to each | 


quart of water. The fruit should be re- 
moved from the boiling lye and plunged 
into cold running water. It should be 
washed about five minutes and then 
boiled in alum water about five min- 
utes. This should be made by using 1% 
teaspoonfuls of alum to each 2 quarts 
of water. The fruit when removed from 
this should again be washed in running 
water 5 to 10 minutes, after which it 
should be removed and well drained. The 
fruit should then be placed in a sirup 
made in the following proportions: 

Three cups sugar, 1 cup vinegar, % 
cup water, 1 teaspoonful cinnamon, % 
teaspoonful cloves. 

Cook fruit until done, skim out, and 
put back when sirup is boiled down. The 


above is sufficient for 1 quart of pickles. | 


The fruit should be placed in jars and 
sealed while hot. . 

Jujube Butter.—The fruit should be 
boiled until tender in sufficient water to 
cover it. It should then be rubbed 
through a sieve or colander to remove 
the skin and seeds. Six pints jujube 
pulp, 5 pints sugar, 2 teaspoonfuls cinna- 
mon, 1 teaspoonful nutmeg, 12 teaspoon- 
ful cloves, 1 lemon, % pint vinegar. Cook 
slowly until thick, put in jars, and seal 
while hot. 


Kraut Shipments to 
Undergo Inspection 


The Department of Agriculture has 
just issued a statement regarding the in- 
spection of sauerkraut shipments under 
the Food and Drugs Acts standard 
adopted last year. The full text of the 
statement follows: 

Sauerkraut shipments coming within 
the jurisdiction of the Federal Food and 
Drugs Act will -be watched by food in- 
spectors to determine if the sauerkraut 


4 meets the Federal standard announced 


ff 


4 
# 
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Child 
Welfare 


last year, say officials of the Bureau of 
Chemistry, U. S. Department of Agri- 
culture, charged with the enforcement 
of that act. Preliminary examinations 
of a few shipments indicate that some 
of the sauerkraut now being placed upon 
the market falls below the standard. 

The definition and standard for sauer- 
kraut as published last year in Food In- 
spection Decision 196 is as follows: 

“Sauerkraut is the clean, sound pro- 
duct, of characteristic acid flavor, ob- 
tained by the full fermentation, chiefly 
lactic, of properly prepared and shredded 
cabbage in the presence of not less than 
2 per cent nor more than 8 per cent 
of salt. 

“Tt contains, upon completion of the 
fermentation, not less than 1% per cent 
of acid, expressed as lactic acid. Sauer- 
kraut which has been rebrined in. the 
process of canning or repacking contains 
not less than 1 per cent of acid, ex- 
pressed as lactic acid.” 

Appropriate action will be taken in 
reference to any shipments found to be 
in violation of the Federal Food and 
Drugs Act, say the officials. 


Lenox String Quartet 
In Chamber Concert 


It is then taken out and | 


Noted Musicians Heard in Third 
of Series in Library of Con- 
gress Auditorium. 


The Lenox String Quartet of New 
York gave the third of the winter series 
of chamber music concerts on Friday 
evening, November 5, under the Eliza- 
beth Sprague Coolidge Foundation, with 
Mrs. Coolidge as soloists, in the final 
number, in the auditorium, Library of 
Congress. 

Mrs. Coolidge not only built and 
equipped the Chamber Music Auditorium 
where yesterday’s concert was held, but 
has likewise endowed the Music Division 
as a national “chair 6f music,” the in- 
come from this endowment providing 
free concerts to the music lovers of the 
Nation. 

The first of the presént winter series 
under the Coolidge Foundation was the 
afternoon concert given at the termina- 
tion of the music festival, in early Oc- 
tober, by the “Pro-Arte String Quartet” 
of Brussels; the second was the superb 
Founders’ Day program, in;honor of Mrs. 
Coolidge, of October 30, with Alfred 
Cortot, pianist, and Josef Sziegetti, vio- 
linist, as soloists. 

The Lenox String Quartet, which gave 
yesterday’s well-balanced program, was 
formed originally in New York, as the 
official chamber music organization of 
the League of (Modern) Composers; 
hence their programs were largely the 
works of living musicians. In later 
years, the personnel of the quartet has 
changed, though Mr. Wolfinsohn, origi- 
nally the second violin, is now the first, 
and Emmeran Stoeber has been ’cellist 





from the very beginning. 

The program, presented in masterly 
style, was the Haydn String Quartet in 
F, opus 77, No. 2, scored for two violins, 
viola and violincello; Ernest Bloch, the 
Swiss-American composeh, “Landscapes,” 
“North,” “Alpine” and “Tongataboo,” 
scored for the same strings, and the 
Brahms’ Piano Quartet in A. opus No. 
26, scored for piano, violin, viola and 
violoncello, with Mrs. Elizabeth Sprague 
Coolidge as piano soloists. 

A house with every seat occupied lis- 
tened attentively to the entire program 
and more especially the Brahms’ num- 
ber, which was Mrs. Coolidge’s first ap- 
pearance in Washington as _ soloist, 
though she is widely and favorably 
known both as a composer and a patron 
of music. 

The Lenox Quprtet will be heard again 
this afternoon at the same place, as well 
as the first Friday nights and Saturday 
afternoons of December and January, all 
of these concerts being given by the 
Elizabeth Sprague Coolidge Foundation. 
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| Creeping Eruption 
On: Human Skin Is 
Traced to House Pets 


Dr. G. F. White, insect pathologist, 
and Dr. W. E. Dove, assistant entomo- 
logist, Bureau of Entomology of the De- 
partment of Agriculture, Bave just an- 
nounced the results of research work 
with creeping eruption, a human skin 
disease caused by a parasite which bur- 
rows in the skin. The two scientists 
state that they have traced the larvae 
of the parasite to the feces of the dog 
‘and the cat. 

The full text of their signed report 
follows: 


Creeping eruption is a human skin dis- 
ease caused by a parasite which burrows 
in the skin. As a result of this invasion 
papules are formed, followed often by 
advancing, linear eruptions over the 
course traveled by the parasites. These 
linear lesions usually become elevated, 
with an appearance on the surface of the 
skin that reminds one of the raised 
tracks made on the surface of the soil 
by mole crickets and by meadow moles. 

In America this disease occurs chiefly 
in the South Atlantic and Gulf States, 
being reported, however, north to New 
Jersey. Cases have been encountered in 
the interior as far north as Oklahoma. 
Damp sand in the areas has been ob- 
served to be a favorable environment for 
the parasite and a likely location for in- 
fection. Infections are reported to have 
occurred near overflowing water tanks 
in semiarid sections of Texas. 

Earlier it was quite generally believed 
that the parasite that caused creeping 
eruption was a fly larva. In 1925 the 
writers, in cooperation with Dr. J. L. 
Kirby-Smith, a dermatologist of Jackson- 
ville, Fla., demonstrated that the casual 
parasite is not a fly Iarva but is a nema- 
tode larva. . 

In a further study of this disease, the 
present writers have recovered in cul- 
tures infective nematode larvae from the 
feces of the dog and the cat examined 
from a locality where and when there 
was a high incidence of creeping erup- 
tion. Each of us has applied these larvae 
to his own skin and produced thereby 
symptoms and lesions characteristic of 
and now known clinically as those of 
creeping eruption. 

In 26 out of 27 dogs from the streets 
of Jacksonville, and in both of two cats, 
adult hookworms were, found at autopsy. 
Thus far two species of these worms, 
recognized morphologically as Ancylos- 
toma braziliense De Faria, 1910, and A. 
caninum, have been identified from these 
animals. The former species was en- 
countered in much larger numbers than 
the latter. It will be recalled that the 
common hookworm of this genus infect- 
ing man is A. duodenale. 

Each of these nematode species has a 
larval stage during which it can invade 
skin. It is further interesting that the 
infective larvae of these species have a 
morphology similar to that of the larvae 
recovered in serial sections made of skin 
excised from creeping-eruption patients. 
It is still further interesting that the | 
larvae applied to the skin in producing . 
creeping eruption experimentally were p 
observed to have in general the appear-! 
ance of hookworm larvae. The: whole 
story in regard to the causation of creep- 
ing eruption is not yet revealed. These 
studies are being continued and a fuller 
report will appear later. 

In our work we have been aided by 
Dr. Kirby-Smith, who enjoys a large pri- 
vate practice. He arranged for free 
creeping-eruption clinics and gave much 
time to them, and instructed us regarding 
the various clinical aspects of the dis- 
ease. He also generously referred us 
to his patients, from whom we gained 
important information as to the locations 
at which infections were obtained. A 
brief account of these studies was an- 
nounced before the Helminthological 
Society of Washington October 16, 1926. 
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Foreign Affairs 


Former Communist 


Allowed Entry on 


Rehearing of Case 


~ . ee f — 
Facts in Decision to /Admit 


Englishman Made Public 
to Show How Nation Is 
Safeguarded. 


The close watch kept hy the Immigra- 
tion Service to safeguard American in- 
stitutions against influx of aliens with 
anti-government tendencies is indicated 
in a decision just handed down by the 
Board of Review of the Bureau of Im- 
migration. Inspectors at an Atlantic 
coast port of entry had closely examined 
a young Englishman considered to be of 
Communistic beliefs and had finally de- 
cided to exclude him. Upon reexamina- 
tion after an appeal, it was stated, the 
man had abandoned membership in the 
Communist party and entry was permit- 
ted on that basis. 


reviewing board’s decision, which said, 
in part: 


Excluded on appeal :by dissenting in- 
ispector, the man as a person who be- | 


lieves in the overthrow by force or vio- 


lence of all forms of law and that he | 


disbelieves in organized government on 


the ground that he is affiliated with an | 
organization entertaining or teaching 


disbelief in, or opposition to organized 
government; the woman and children as 
persons likelyyto become public charges. 


Joined Communist Party. 


The exclusion of this family is based | 


upon the fact that the male alien is sup- 
posed to have communist or radical ten- 
- dencies. He admits that he has been a 


The close examina- | 
tion made of the alien appears in the | 


{ 


| 








member of the Communist Party in Great 
Britain but resigned from this party | 
prior to proceeding to the United States. | 


Alien presents a letter from a branch of | 
the Communist Party which accepts his | 
resignation from the Communist Party. | 
The letter points out that as alien had | 


been in arrears for some time he would 


have been expelled in a few months had | 


he not resigned. The alien admits that he 
resigned from the Communist Party at 
the suggestion of the American vice con- 
sul at London. 
statement he presents a letter from the 
vice consul, addressed to the alien, sug- 
gesting that he resign from the Commu- 
nist Party, inasmuch as his interest in it 
bad been merely of an academic nature 
from the standpoint of a student of so- 
elological and political theorism and the 
fact that his expulsion from the organi- 
zation was contemplated in view of his 
lack of interest and the fact that he had 
paid no dues for the past six months. 
From this it is seen that the vice consul 


In connection with this 





who issued his visa was cognizant of that | 


fact that alien was a member of the 
Communist Party, and both 
consul and the technical adviser must 
have determined that the alien’s former 
affiliation with this organization did not 
render him inadmissible under the immi- 
gration laws. 
Outlines Political Belief. 

Briefly, the alien’s political belief may 
be stated as follows: If the right of suf- 
frage be denied a citizen it is justifiable 
to overthrow the existing form of gov- 
ernment even if violence be necessary. 
On the other hand, if a citizen has the 
right to vote, use of violence is not war- 
ranted. According to the alien the pur- 
vose of good government is granting an 
opportunity to every citizen or subject 
=o earn a living. Only when this right 
1s denied does the alien believe in violence 
and only then if the right of suffrage is 
also withheld? Alien does not believe in 
the abolition of all forms of government. 
As a matter of fact, the Communist 
Party disapproves of all forms of govern- 
ment except its own, but nevertheless 
does believe in organized government. 
Neither is the alien affiliated with an or, 
ganization entertaining or teaching dis- 
belief in organized government. Even 
were the alien now a member of the 
Communist Party he would not be inad- 
missible on this ground: 

The alien was evasive in answering 
certain questions relative to his atitude 
toward this government. Because of 
the possibility that the alien might be 
opposed to the present form of govern- 
ment in this country the case was 
ordered reopened to question the alien 
more fully along this line. From the 
rehearing, no statement made by the 
alien can be construed in any way as 
showing any opposition to the present 
form of government here. Before he 
becomes a citizen, if conditions do not 
suit him he maintains he will leave the 
United States. After he acquires citi- 
zenship he believes the right to vote 
will be a sufficient means to express his 
opinion. From the facts developed at 
thé Board of Special Inquiry hearing, 
there is no basis under which the alien 
can be excluded. 

It is therefore recommended that the 
appeal of the dissenting inspector be 
dismissed and aliens admitted. 


Envoy to France Resumes 
Charge of the Embassy 


The Department of State has just an- 
nounced the following changes in heads 
of American diplomatic missions: 

Myron T. Herrick, American Ambas- 

sador to France, has informed the De- 
partment that he ,resumed charge of 
the Embassy at Paris on October 30, 
1926. : 
j John Dyneley Prince, American Min- 
ister to the Kingdom of Serbs, Croats 
and Slovenes, has informed the Depart- 
ment that he is leaving his post on Oc- 
tober 81, 1926, Carl A. Fisher, Secre- 
tary, assuming charge of the legation 
at Belgrade. 
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Rulings 
On Aliens 


of Today's Issue 


[QNTINVED From Pace ONE.] 


Historic “Old Ironsides” soon to be 
reconditioned. 
Page 5, Col. 2 
See “Government Personnel.” 


Oil | 


Bureau of Mines warns against carry- | 
ing other than safety matches at oil 
and gas wells. 

Page 8, Col. 1} 

Germany reported as building factory | 
to operate new process of liquefaction 
for extracting oil from coal. ; 

Page 8, Col. 7} 
issues statistical | 
for nine-year 


of Mines 
petroleum 


Bureau 
report on 
period. 

Mage 16, Col. 4 

Bureau of Mines outlines methods of 

recovering crude oil from oil sand. 
Page 8, Col. 1 


} 


Packers 
Lard leads in factory production of 


fats and oils during third quarter 1926. 
Page 8, Col. 2 


Pass ports 


Soviet Minister to Mexico denied visa 
of Passport for passage through United | 
States. } 
Page 3, Col. " 


Patents 


See “Court Decisions.” 


Postal Service 


Postal receipts in 50 selected cities 
register gain in October. 
Page 1, Col. 7 
Seventeen are certified as eligible for 
appointment as postmasters. | 
Page 14, Col. 7 
Civil Service Commission requested | 
to fill 21 vacancies by examination. 
Page 14, Col. 7 | 
Appointment of two acting postmas- 
ters announced. 
Page 14, Gol. 4 | 
Six post offices jin three States | 
ordered discontinued. 

Page 14, Col. 4 | 
for post office} 
Page 14, Col. 1 

Changes in rural mail service. 
Page 14, Col. 4 | 
Post office at Ravgns Eye, W. Va., 
ordered discontinued... . . Page 14, Col. 3 | 
ae . * ! 
Prohibition | 
Decline reported in production of 
British hops. Consumption of beer also 

decreases. 


Leases approved 


quarters. 


Page 4, Col. 4 | 
Campaign expenses of organizations | 
for and against prohibition reported. | 
Page 14, Col. 1] 


Public Health 


Public Health Service reports in- 
creases in prevalence of scarlet fever | 
and typhoid during week ended Octo- 
ber 16, over same week last year, but 
decrease in incidence of infantile pa- 
ralysis, influenza, and pnuemonia. 

Page 16, Col. 7 

Dr. Martha M. Eliot,-Direétor of the 
Child Hygiene Division of the Child- 
ren’s Bureau of the Department gf La- 
bor, describes the activities of her divi- 
sion. | 
Page 16, Col. 3 

Department of Agriculture describes 
isolation of poisonous organisms in 
cheese and which have been identified 
as source of food danger. F | 

Page 2, Col. 1 

Department of Agriculture scientists 
trace eruption on human skin to house- ! 
hold pets. 





Page 2, Col. 7 
Public Lands 


General Land office announces pros- 
pective opening of public lands in 
Grant County, New Mexico. 

Page 4, Col. 7! 


Public Utilities 


Division of Power Resources reports 
electricity generated by public utility | 
plants in September largest ever pro- | 
duced in any one month. | 

Page 1, Col. 6} 


See “Court Decisions.’ 


Publishers 


Greatly incfeased exports of paper| 
and paper products reported for first | 
nine months of 1926 over last year. 

Page 1, Col. 1 

Increase is shown in pulpwood con- 

sumption. 


* 


Page 16, Col. 5 
See “Manufactures,” “Water Power.” 


Railroads 


Rivalry for ocean and mail traffic be- 
tween ports of Hamburg and Trieste, 
Europe, is adjusted. 

Page 8, Col. 2 

Portland & Rumford Falls Ry au- 
thorized to issue $881,000 gold sinking 
fund bonds. 


\ 


Page 9, Col. 3} 
Pearl River Valley Railroad requests 
right to abandon trackage serving 
~ abandoned logging camp. 

* Page 9, Col. 2 
Missouri-Kansas-Texas Railroad au- 
thorized to procure authentication and 

delivery of $9,018,000 bonds. 
Page 9, Col. 2 
Continuation of full text of report 
fixing tentative valuation of Chicago &| 
North Western Railway at $477,000,000. | 
‘ Page 9, Col. 1 


| 
| 


German Ambassador Calls 
On Secretary of State 


Baron Ago Maltzan, German Ambas- 
sador to the United States, called upon 
Secretary of State Kellogg on November 
4, which was Diplomatic Day. It was 
stated orally at the Department that 
Baron Maltzan had called to pay his re- 
spects, following his return from a sum- 


mer in Europe. 4 


. 


Statistics for first nine months of 
1926 of railroad operations show gains 
in freight handled. 

Page 15, Col. 7 

Date for argument in investigation 
of Chicago, Milwaukee and St. Paul 
Railroad. 

Page 15, Col. 5 

Hearing postponed on iron and steel 
rates originally set for November 9 at 
Chicago. 

: Page 9, Col. 6 

Missouri Pacific Railroad asks au- 
thority to build branch line from 
Tioga to Camp Beauregard, La. 

Page 9, Col. 4 

Gulf, Colorado & Sante Fe Railroad 
asks for authority to issue $21,310,000 
in mortgage bonds. 

° Page 9, Col. 4 

Value of $50,115,946 is placed on 
property of Rock Island Railroad for 
rate-making purposes..... Page 1, Col. 5 

Gulf, Mobile & Northern Railroad 
authorized to /issue $500,000 in first 
mortgage gold bonds. 

Page 16, Col. 6 

Permission given railroad to operate 
line in interstate commerce. - 

Page 9, Col. 

Summary of rate decisions by the 

C. C. 


= 

a 

Page 9, Col. 5 

Summary of rate complaints filed 
with the I. C. C. 

Page 9, Col. 4 


~Y . 
Science 
Prehistoric India Pottery and Stone 


implements donated to museum at Mesa 
Verde National Park by Field Museum 


| of Chicago. 


Page 4, Col. 7 
Shipping 
Shipping Board freighter Haleakala, 
carrying $750,000 cargo, and missing 
since September 8, formally declared 
total loss. 
Page 15, Col. 1 
American ships and cargoes lead 
those of all nationalities in September 
transits of Panama Canal. 
Page 8, Col. 6 
Rivalry for ocean and mail traffic be- 
tween ports of Hamburg and Trieste, 
Europe, is adjusted. 


Silk 
Silk exposition to be held at. Milan, 


Italy, in May, 1927, and in Turin, Italy, 
in 1928. 


Page 8, Col. 2 


Page 15, Col. 6 
Sugar 


Tariff Commission studies production 
of sugar beet industry in Idaho, and 
reports value of plowed land decline 15 
per cent in 1923. 

Page 4, Col. 6 

German beet sugar crop reported be- 
low 1925 production. 

Page 4, Col. 6 


| Tariff . 


Changes are announced by Depart- 
ment of Commerce in November export 
duties. 

Page 1, Col. 7 


Taxation 


Board of Tax Appeals holds execu- 
trix of willis not entitled to deduction 
for commission as law of Louisiana 
does not provide recompense for han- 
dling trust. 

Page 6, Col. 7 

Board of Tax Appeals overrules com- 
missioner in finding income defitiencies 
based on alleged exorbitant salaries, and 
in assessing penalties for fraudulent 
returns. 

Page 6, Col. 1 

Assistant Commissioner of Internal 
Revenue says collections of back Fed- 
eral taxes are showing a sharp decline. 

Page 1, Col. 1 

Refund of between 10 to 12 per cent 
on payments for income taxes for 1925 
is forecast by the President. 

Page 1, Col. 7 

See “Court Decisions.” 


Territories 
See “Water Power.” 


Textiles 


German Ministry establishes founda- 
tion to aid textile industry. . 
e Page 15, Col.- 4 


Trade Practices 


Supreme Court of District of Colum- 
bia postpones hearings on two motions 
filed by Federal Trade Commission in 
connection with proceedings against 
Royal Baking Powder Co. of N. Y. un- 
til November 19. 

Page 1, Col. 4 

Federal Trade Commission issues 
complaint against soap company for 
representing product as castile when it 
is not made exclusively of olive oil. 

Page 16, Col. 6 


V eterans 


See “Government Personnel.” 


W ater Power 


Federal Power Commission reports 
“that W. R. Hearst has asked for permit 
covering Alaskan power project. 


Page 16, Col. 6 
W eather 


Weather Bureau discusses weather 
indications of winds. 
Page 4, Col. 2 


Attache Is Appointed 
To Persian Legation 


Frank B. Keliogg, Secretary of State, 
has written Fathollah Khan Noury Ka- 
fandiary, charge d’ affaires of the Per- 
sian Legation, acknowledging the ap- 
pointment of Ali Kiachef as honorary 
commercial attache of the Persian Le- 
gation. Mr. Kellogg stated that when 
My. Kiachef arrives in Washington that 
he will be very happy to receive him. 





| tional Workers’ holiday May 1, Decora- | 





Labor 


Proviso on Pay Rates 
Is Only for Minimum 


Taking of “Days of Rest Varies, 
But Six-Day Week of 44 
Hours Is General. 


The Bureau of Labor Statistics, 
of the Department of Labor, has just 
published a compilation of trade 
agreements entered into in various 
crafts and industries throughout the 
country during 1925. An introdu- 
tion was issued with the compilation, 
explaining its purpose. 

The first section of this introdue- 
tion, printed in the issue of Novem- 
ber 5, states’ that the bureau has a 
collection of copies of some 16,000 
written trade agreements, 2,000 of 
which were added in 1925, besides 
which there are thousands of verbal 
agreements made annually, of which 
no record is kept. A majority of 
these were declared to be similar in 
general character, and in objects 
sought, with the employment of help 
usually supervised to see that only 
union men are engaged. The intro- 
duction continues us follows: 
Secarcely an agreement exists that 

does not state the wages to be paid, 
always considered as a minimun, how- 
ever, and gnerally forbidding the lower- 
ing of existing higher wages to the 
minimum rate. Wages are frequently 
stated by the hour in agreements in 


the building and metal trades, but by | 


the week in those of most other occupa- 
tion, with a provision that they are‘to 
be paid in cash weekly, often at a given 
hour on a specified day. 

The hours of work are always stated 
in the agreement. The eight-hour day 
is very generally observed, as will ap- 


pear in the extracts from agreements | 


that follow. The 44-hour week is prac- 


tically the rule in the building, clothing, | 


metal, printing, and stone trades, The 
agreements frequently specify the hour 
of beginning and of ending work and 
the period to be allowed for-the noon 
meal, as in the following extract from 
the agreement of Hod Carriers, Build- 
ing, and. Common Laborers’ Local No. 
177 with the Master Builders’ Associa- 
tion of Des Moines, March 31, 1925. 

“Article III. Paragraph 1. Eight hours 
shall constitute a day’s work. From 
March 15 to October 15 the hours shall 
be from 8 a. m. to 12 m. and from 1 
p.m. to 5 p. m. From October 15 to 
March 15 the hours shall be from 8 
a.m. to 12 m. and from 12.30. p, m 
to 4.30 p. m., except Saturday, when 
the hours shall be from 8 a. m. to 12 m.” 

A week almost invariably defined 
as Six days. Sunday is generally ob- 
served as the weekly day of rest, though 
in continuous industries any day may be 
so observed. 

State holidays are generally observed 
by unions as rest days, though some 
unions do not observe every holiday. 
Thus in the agreement of Bakers’ Local 
No. 26, of Denver, for 1925, only three 
holidays are mentioned: 

“6. Employes to be entitled to Fourth 
of July and Christmas; that they be 
entitled to one day during the week 
in which these holidays occur—distribu- 
tion to the different employes to be at 
the .convenience of the em ployers—no 
wages to be paid said employes for said 
holidays. Employes working a holiday 
and not receiving a day’s vacation in 
that week to be entitled to double pay 
therefor. Further, employes shall be 
allowed a holiday on Labor Day. How- 
ever, there shall be no deduction in the 
regular weekly pay-on account of this 
holiday. If compelled to work on Labor 
Day, same shall be paid for at the rate 
of double time. 
days shall 
wages.” 


is 


receive regular 


Some Unions Observe 


All Holidays WithPay 


On the other hand, some unions ob- | 


serve every holiday as a rest day, an 
example of which is the agreement of 
the Steam and Operating Engineers’ 
Local No. 74, Boston, April 1, 1925: 

“Article IV. The holidays recognized 
in this agreement are as follows: New 
Year’s Day, Washington’s Birthday, Lex- 
ington Day, Memorial Day, June 17, July 
4, Labor Day, Columbus Day, Thanks- 
giving Day and Christmas Day; also all 
days which may become legal holidays. 
The days above mentioned shall not be 
deducted from the weekly "wages of the 
employes.” 


The agreement of Barbers’ Local No, | 
657, Brooklyn, May, 1925, mentions 11 | 


holidays, as follows: 
“Fourth, New Year’s Lincoln’s Birth- 
day, Washington's Birthday, _Interna- 


| tion Day, Fourth of July, Labor Day, Co- 


lumbus Day, election day, Thanksgiving 


| Day and Christmas.” 


Jewish holidays are often observed by 
unions composed largely of Jews, 

As a rule men are not paid for a holi- 
day when no work is done, but the prac- 
tice is becoming increasingly common, 
outside the building trades, to pay for 
holidays, such a provision appearing in 


the.Boston agreement above quoted and | 


in many of the agreements contained in 
this bulletin. 

As a rule, work performed outside the 
regular daily schedule of hours is paid 
for at the rate of time and a half, and 
work done on Sundays and holidays at 
double rates, though there are many ex- 
ceptions to this statement, as appears 
in the agreements here printed. Some- 
times the provisions are for time and a 
half for the first hour or two of over- 
tim&and double time thereafter, 

Overtime work opposed by the 
unions and many provisions are made to 
reduce the athount Bf it. Im some cases 
no overtime work is allowed until the 


is 


| board. 





| 


Jobbers working on holi- | 
jobber's 


Trade 
Agreements 


union officials have been notified and 
their consent obtained. In other cases 
the amount of overtime is limited to 
three hours a week, twWo hours a day, or 
one hour a day. 

In continuous operations and in trades 
where night work exists regularly, or 
the employes work in shifts, overtime 
rates do not apply. Instead, there is a 
separate scale prepared for such cases, 
which calls for either a slight increase in 
wages over the day scale or a decrease 
in the number of hours worked per shift. 

There are a few examples of vacation 
with pay, a provision that has recently 
begun to appear in the agreements. 


Strikes and Lockouts 
Usually Are Forbidden 


The more prominent agreements usu- 
ally contain some reference to arbitra- 
tion and forbid strikes and lockouts dur- 
ing the life of the agreement. Gener- 
ally an arbitration board is created, con- 
sisting of an equal number of representa- 
tives from each side with a chairman 
appointed by the other members of the 
The decision of the board is 
always final and binding on both sides. 

Many agreements contain apprentice- 
ship provisions. Under these an ap- 
prentice is articled to a certain em- 
ployer, is registered with the union, 
serves a stated length of time, and is 
admitted as a journeyman on passing 
an examination given by a committee of 


|} the union, frequently in conjunction with 
| & Committee representing the employérs. 


The apprenticeship period varies from 


| six months to five years. 


Outside of these five main provisions 
—union shop, wages, hours, arbitration 
and apprentices—many matter appear in 
the various agreements, though not uni- 
formly. 

An important one is that of unemploy- 
ment. Various attempts have been 
made to tide over the slack periods of 
work. The usual method in stich cireum- 
stances has been to discharge the super- 
fluous help and keep at work only as 
many as are needed, in which case the) 
agreement generally provides that the 
older employes shall be retained, and 
those with a shorter service shall be 
discharged first. 

Another method is to distribute the 
work as equally as possible, and a third 
is a system of unemployment insurance, 
which is perhaps more thoroughly 
worked out in the clothing industries 
than in others. Seniority is provided for 
in several agreements, especially in the 
matter of.discharges. The check-off sys- 
tem is allowed in some agreements, and 
seems to exist in others. ; 

_ Various provisions afe inserted rela- 
tive to the comfort and safety of em- 
ployes. Satisfactory sanitary arrange- 
ments are to be provided with toilet, 
wash rooms, dressing rooms and lockers. 
Establishments are to be kept in a clean 
and Sanitary condition and buildings are 


| 
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7 Declared Basis of Majority of Trade Agreements 


SS ee 


Overtime Is Opposed 
In Majority of Cases 


Unions Seek to Discourage Its 
Practice by Demanding 
Increase in Scale. 


to be inclosed and heated in winter. Sev- 
eral agreements require employer’s to 
carry liability insurance and observe the 
requirements of sanitary standards and 
safety codes. 


Use of Labels 


Made Compulsory 

In those trades where a union label 
exists which can be placed on products 
its use is made compulsory. A copy of a 
label agreement is given in the survey. 
In places where service exists, the use 
of a union card is frequently required. 

Agreements are generally made for 


/ 





one year, though other periods of time’ 


are adopted, as two years, three years 
and five years. Agreements for more 
than a year contain provisions allowing 
the wage section to be revised yearly. 
Many agreements are indeterminate in 
length and may be revised at any time; 
others may be revised at yearly periods. 

The extracts here given are not a re- 
print of those that have appeared in the 
Labor Review, though several of the 
agreements printed in this bulletin have 
appeared also in the Labor Review. In 
the monthly publication the'aim has been 
to show changes in agreements as _ they 
are made, unusual clauses that appear 
in several agreements and tend to show 
a trend in the labor movement, and ex- 
tracts from agreements made in for- 
eign countries. Probably the question of 
wages is the most vital one in the life 
of a union; hence the extracts given in 
the Labor Review almost invariably in- 
clude the wages scheduled. 

In this bulletin, however, the attempt 
has been made to give one agreement 
typical of each trade, followed by ex- 
tracts from other agreements that seem 
to be worth noting. In general, wages 
are omitted. 


Austria Deposits Treaties 
With League of Nations 


The Austrian Government has just de- 
posited with the League of Nations two 
agreements supplementary to the Austro- 
Hungarian Commercial Treaty. The 
usual routine notification of the regis- 
tration of these treaties has just been 
received at. the Department. of State. 

The Austro-Hungarian Commercial 
Treaty was concluded at Budapest, Feb- 
ruary 8, 1922. The two supplementary 
agreements were signed in Vienna April 
9 and May 10, 1926. 
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Madame Kollontai,’ 
Soviet Diplomatist, © 
_ BarredFrom Entry 


Visa Denied for Passport to) 
Permit Passage Through ~ 
United States to Post 

in Mexico. 


William Coffin, Consul General in Ber 
lin, has, with the approval of the De- 
partment of State, denied an Ameri¢an 
passport visa to Madame Kollontai, re- 
cently appointed Soviet Minister . to 
Mexico. This was announced November 
4 at the Department of State. 

Madame Kollontai has asked permis- — 
sion to travel through the United States 
én route to her post. The action of the 
Department of State in denying .her 
admission into this country was based 
upon the contention that Madame Kol- 
lontai has been actively associated with 
the International Communist subersive 
movement, 

The announcement by the Department 
follows in full: 

Madame Kollontai, who, it is under- 
stood, has been appointed Soviet Minister 
to Mexico, has been denied by the Consul 
General at Berlin, with the approval, of 
the Department of State, a visa to enable 
her to enter the United States in transit 
to her post of duty in Mexico. 

The action has been taken because 
Madame Kollontai is deemed inadmissa- - 
ble into the United States under the 
law since, as one of the outstanding 
members of the, Russian Community 
Party, a member of the III Congress of 
the Communist International and a mem- 
ber of the Soviet Diplomatic Service, she 
has been actively associated with the 
International Communist subversive 


movement. 
ieee ’ 


Senator Borah (Rep.), of Idaho, on 
November 5 made the following state- 
ment on the action of the State De- 
partment in excluding Mme. Kollontai 
from the United States. 

I am utterly opposed to the whole 
theory and policy upon which such pro- 
ceedings seem to be based. It is con- 
trary to the most cherished traditions 
of the American Government. It is in- 
tolerable and _ unjustifiable from any 
standpoint. 

Here is°a woman who has attained a 
distinction in the diplomatic service, 
represents a government which has been 
recognized by all the great powers of 
the earth. She is on her way as am- 
bassadress @o a friendly country. And 
sheis not permitted to visit the United 
States on her way. 

It seems to be thought that our insti- 
tutions would not stand the strain. Are 
our institutions so frail? Or have we 
sacrificed and forever discarded every’ 
tradition which once gave us a unique 
distinction among all nations ? 


It took just 


Kight Minutes — 


for a business man to read the 
Index-Summary of.all that hap- 
pened in the Government of the 
United States the day before. He 
checked the items on which -he 
wanted the full details as he went 
Then he took up each 
item for the Complete facts. 


along. 


- An Index-Summary, to save your 
time,is published in every issue of 


The United States Daily 


Washington 


The newspaper which everyone of importance in the 
Government fromthe President down reads every day. 





Seed . 
| Hops 
ecline Estimated 
» In Production of 
‘Millet Seed in'1926 


- Department of Agriculture 
: . Anticipates Improvement 
in Quality of Crop as Com- 
Hi pared With 1925. 


_ The Department of Agriculture, 
‘through the Bureau of Agricultural 
*Beonomics, has just announced that the 
‘millet seed production in the United 
Btates probably will be ‘somewhat 
-@maller than that of last year, but the 


Wee 


{quality of the crop is expected to average | ¢i5 in September averaged less than this | 


July and August also showed low | 


+ somewhat better than in 1925. 
The full text of the report follows: 
..A Millet seed production in the United 
81 s is expected to be somewhat 
> lier than that of last year. This is 
mainly due to the much smaller produc- 
» tion in Kansas. In general, growers’ re- 
ports indicate that acreage harvested for 
~geed was less but that the average yield 
-448% bushels) would exceed that of last 
syear (16% bushels). Drought reduced 
yields in a number of sections, but this 
‘was true also last year. 
Harvesting Is Late. 
Harvesting was one to three weeks 
later than last year in a number of dis- 
tricts. Cutting began July 15-20 in cen- 


tral Texas and western Oklahoma and | 


not until about September 20 in central 
Tennessee. As usual there was consider- 


able variation in the time of harvest even | 


in the same section. In northeastern 
Kansas some growers began harvesting 
their crop of German millet on August 
16 while others did not begin until Octo- 
ber 1 or later. 

Weather conditions at harvest were 
favorable in some sections and unfavor- 
able ii®others. Threshing was delayed 
by heavy rains. Similar conditions, but 
to a less extent, prevailed last year in a 
number of sections. 

Quality of the crop is expected to aver- 
age somewhat better than that of last 
year. 

Prices offered to growers in October 
were higher than last year. In principal 
producing districts they ranged for Ger- 
man millet mostly $2-$2.25 per 100 
pounds, basis clean, and for broomcorn 
millet $1.50-$1.75. 

Carryover Smaller. 

Carryover of millet at country points 
probably was smaller than the average 
for regent years. Spring sales were re- 
ported Wy retail dealers to be larger than 
@ year ago. 

Kansas.—Production of German millet 
in northeastern Kansas is expected to be 
fully 50 per cent less than last year, due 
to marked reductions both in acreage and 
in yield per acre. Chinch bugs did con- 
siderable damage. Early October prices 
ranged $1.75-$2.50 per 100 pounds, basis 
clean, and averaged $2.15 compared with 
$2.05 last year and $1.85 two years ago. 

Tennessee.—_The Tennessee production 
of German millet is estimated to be less 
than that of last year. The acreage was 
reduced considerably because of low 
prices paid for the crop last year. 
Yields, however, are believed to be 
larger. Growers were offered $2-$2.25, 
or about 25c-50c more than at a corre- 
sponding time a year ago. 

Low Yield Estimated. 

Nebraska.—Production in Nebraska is 
expected to be greatly reduced, due to 
the reduction in acreage. Yields reported 
by growers were practically the same as 
last year. More or less nominal prices 
of about $1.50 for common and Siberian 
and $1.75 for White Wonder were being 
offered to growers. 

Missouri.—Rains so 


have interfered 


much with harvesting in northern Mis- | 


souri that it is doubtful whether the pro- 


of last year. In the southern part of the 


State growers’ reports indicate an in- | 


‘Cost of Breaking 


German millet in Texas and Oklahoma | 


crease in production. : 
Texas and Oklahoma—Production of 


when 


will be greater than last year, 
Con- 


drought did considerable damage. 
ditions have been more 
pecially in central Texas, where the pro- 


duction will be several times that of last | 
In that section growers reported | 
an average yield of 17 bushels per acre. | 


year. 


Prices Are Higher. 


Colcrado—Acreage and yield were be- | 
low last year in northeastern Colorado. | 


Production is estimated at about 75 per 
cent of last year. Prices offered to grow- 
ers for hog millet ranged $1.50 to $1.65, 
compared with $1.25 to $1.30 last year. 

Dakotas—Production of hog and early 
fortune millet, especially the latter in 
southeastern North Dakota, is expected 


to exceed that of last year, mainly be- | 


cause of an increase in the yield per 
acre. Yields reported by growers ranged 
15 to 35 bushels per acre. Prices offered 


to growers were mostly $1.60 to $1.75 | 


for Early Fortune compared with $1.40 | of bookkeeping is used. 


to $1.50 last year. 
Other States—Production of millet in 


Indiana, Illinois, Iowa and New Mexico | 


is expected to be about the same as or 
larger than last year. 


New Types Will Be Shown 


At Chrysanthemum Show 


The Department of Agriculture has | 


just announced that several new varieties 


of chrysanthemums of interest to com- | 


mercial florists will be shown for the 
first time at the annual chrysanthemum 
show in Washington, beginning Novem- 
ber 4 and lasting a week. 

Fifteen standard Japanese varieties 
and eight Japanese seedlings will be 
shown for the first time, as well as 14 
standard pompon varieties and 75 pom- 
pon seedlings, the announcement said. 
A new type of specimen plant that also 


will be shown consists of a large num- 
ber of blooms at the top of a single | 


tall stalk, indicating the flexibility of the 


chrysanthemum in the plant breeder’s | 
ds, 


. 





favorable, es- | 


| keeping and cost keeping. 
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| Frosts in Colorado Lower 
Condition of the Crops 


The Department of Agriculture, 
through the Bureau of Agricultural Eco- 


and frost had lowered agricultural con- 
ditions on October 15, in Colorado five 
points below a month previous. 
The text of the report follows: 
Agricultural conditions in Colorado on 


points below the 10-year average, just 
slightly higher than a year ago at this 
time. The reduction is largely due to the 
continuance of the drought since the 


that stopped further development of 
practically all crops. During the past 38 
| years, only 12 times has the precipita- 





| time. 
averages. Very little beneficial rain ex- 
cept in limited localities. Irrigation 
| water continued in fair to good supply. 


‘Old Prophetic Myths 


Given Verification 


| By Weather Bureau 





Wind From Any Direction 
Except From West Said 
to Imply Storm Dis- 
turbance. 


The Weather Bureau, Department of 
Agriculture, in a statement just made, 
says the prevailing direction of the wind 
in middle latitudes is from west to east, 
and that winds of any different direction 
imply a storm disturbance of some kind. 

According to the statement, winds 
from the\west are more apt likely to be 
gentle, and winds from: the northeast 
are usually the most disagreeable. 

The full text of the statement follows: 

“Every wind has ite weather,” said 
Bacon, a good many years ago. The 
Weather Bureau of the Department of 
Agriculture says there is considerable 
truth in this odd idea. 

Prevailing West Winds. 

The prevailing direction of the wind 
in middle latitudes is from west to east, 
roughly. Winds of any different direc- 
tion, and especially shifting winds, im- 
ply a storm disturbance of some kind. 

For instance, the cyclone, or region of 
low atmospheric pressure, is always ac- 
companied by a system of winds directed 
spirally inward, counter-clockwise about 
the center in the norther hemisphere, 
clockwise in the southern. Now, this 
wind system almost invariably moves 
eastward and is nearly always accom- 
panied by precipitation on its front side 


| and clearing weather to its rear. 


Wind from the east may therefore 
mean that a storm is close at hand; wind 
from the west, that the storm is past and 
gone. 


nomics, has just reported that drought | 


October 15 are about five points lower | 
than a month ago, and now nearly 12 | 


middle of July and to the killing frosts 
land light freezes of September 23-24 | 


| posed and convenient to good markets | 


Wind from the south is commonly the | 


most humid and frequently brings rain. 
Cold Northeast Winds. 


| In Growing of Grain 

| Crops in Europe 

| Specialist in Department of 
Agriculture Reports on 


Investigation 
Abroad. 


The Department of Agriculture has just 
announced the return to Washington of 
Dr. Alfred Dachnowski, specialist in peat 
| investigations of the Bureau of Plant In- 
; dustry, from a study of peat lands in 
Europe. Dr. Dachnowski gathered infor- 


work on peat land for crops, pasture, for- 


| ests and composting purposes in this | 


| country, the statement says. 

| The full text of the statement follows: 

|. Unexpected advances in peat-land agri- 
culture in Europe are reported by Dr. 
Alfred Dachnowski, specialist in peat 

| investigations of the Bureau of Plant In- 

| dustry, who recently returned from 
Europe, where he studied peat areas for 


comparison with the types found in this | 
He spent nearly five months | 


country. 
| abroad in Ireland, England, Sweden, 
Finland, Holland, Germany, Czechoslo- 
vakia, Austria, and Italy. 


Exhibits Brought Back. 


He brought back profile sections and 
samples of different representative layers 
of peat material, seeds of special peat- 
land crops, photographs and maps, and 
products of the industries utilizing peat 
as a raw material, which give the Bureau 
of Plant Industry a larger and more com- 


in Europe. 


formation for use in the consideration of 
present and future work on peat land for 
crops, pasture, forests, and for compost- 


tent and structural nature of European 
peat lands, the findings were reassuring 
in many respects. 

In Europe the digging of peat for 
stable litter and fuel has trained many 
farmers of peat land to recognize the 
differences in the layers of a local area 
of peat, and to understand the special 
requirements for each type. This strati- 
graphic basis of selecting peat lands is 
simple and may be easil ydemonstrated 
to anyone who cares to examine the 
cross-section of an area of peat exposed 
in an open ditch. This method of selec- 
tion makes clear where and when suc- 
cess is possible, and it paves the way 





for much information of practical value | 


to the engineer, the forester, or the 
agronomist in solving his own peat prob- 
lems. 
Difference Noted in Farming. 

There is an important and fundamental 
difference between European and Amer- 
ican farming of peat land. In Europe 
even areas of peat that are well decom- 


and the supply of potash are devoted more 


and more largely to pasture and meadow. | 


| Carefully prepared mixtures of grasses 


Wind from the northeast is obviously | 


cold, and being caused frequently by an 
approaching storm, is almost certain to 


ing the saying: 
“The wind from the northeast 
“Neither good for man nor beast.” 


| and the crops are marketed in the form | 


| bring disagreeable rain or snow, justify- 


and clovers are sown, the fields are main- 
tained in a high state of productivity, 


of dairy products and beef. 
Thus the hazards of frost injury and 


; drought and of overproduction of vege- 


_The gentle west wind “suits everyone | 
best,” and another old proverb advises | 
people to “Do business with men when | 


the wind is in the northwest.” 

The Weather Bureau supports this 
shrewd saying, because when the wind is 
from that direction at any place in the 


4 Temperate Zone of the northern hemi- 
duction of German millet will equal that | 


sphere the weather there is likely to be 
cool, dry, fine, and bracing. 


Stone Is Studied 


Figures on Upkeep Lacking at 
Quarries, Bureau of Public 
Roads Reports. 


A study of the costs of broken stone 
production in quarries, has just been 
made public by the Bureau of Public 
Roads of the Department of Agriculture, 
dealing with quarry methods of opera- 
tion, wage rates, costs of materials and 


| labor hours, as well as dollar costs per 


unit. A statement of the bureau em- 
phasizing the lack of accurate cost ac- 
counting practices among quarry op- 
erators follows: 

At many plants, only a crude system 
As a rule, the 
distinction is not made between book- 
are too high, the owner does not know 
where the trouble lies. Indeed, within 
a wide range of costs that lie inside the 


| profit line, he is likely not to know 
| whether any or all of his costs are too 


high or what methods, if any, should be 
changed, or whether a foreman or super- 
intendent is getting the best possible re- 
sults from labor. As this is true with 
direct costs so it is true with indirect 
costs, and a very common fault is to 
take little or no account of such im- 
portant factors as depreciation and de- 
pletion. 

Costs were studied at three quarries 
located in the suburbs of a large city 
which were owned and operated by a 
contractor doing a large business. Most 
of the broken stone produced at these 
quarries was used on his contract jobs. 
Such stone as was sold was sold by 
the yard and measured in the delivery 
trucks. All the rest of his product was 
sent by truck to centrally located scales 
for weighing. Incredible as it may seem, 
no record was made as to which of the 
three quarries the stone came from and 


If total costs | 


table crops are avoided, and the cost of | 


transportation, fertilizers, and labor re- 


quired to farm a given area is reduced | 


to a minimum. 

Only a very small fraction of the peat- 
land acreage in Europe is being used for 
truck-crop production, as frost damage 
to fruit and vegetable crops is relatively 
much greater in Europe than in most 
parts of the northern United States that 
are devoted to such crops. A tendency 
exists, therefore, to develop the com- 


| mercial production of important vege- 


tables under glass as an industry de- 


| pendent upon central power plants 


| farming enterprises are to be found on | 


; 
| 


| 





rn- 
ing peat as fuel, because they can eee 


hot water, steam, and electric light at | 


low cost. Astonishingly large glass- 
peat lands, devoted to the forcing of veg- 
etables as autumn, winter, and spring 
crops. 

Crops Grown Profitably. 

Potatoes, oats and rye are grown prof- 
itably for manufactured products on less 
well-decomposed areas of peat, and es- 
pecially on the “dalgrond” of peat lands 
cut ov i ‘uel. A strip about 20 
inches deep ‘rom the upper, fibrous layer 
of: sphagnum peat is placed on the bot- 
tom of the excavated area of peat, cov- 
ered with 3 inches of sand, heavily fer- 
tilized. Grain and potato crops prove 
satisfactory also in the northern coun- 
tries, Sweden and Finland, where the ap- 
plication of sand and clay to the surface 
of a peat area is at present very exten- 
sively practiced to reduce the damage by 
summer frosts. 

A rotation of forage crops, cereals, and 
leafy crops is preferred as a means of 
controlling insect pests and plant dis- 
eases, of accomplishing a good seasonal 
distribution of labor, and of restoring 
fertility to the soil. 


no individual records were kept of their 
output. The owner only knew the total 


| fact one of them was very badly man- 


aged and direct costs were about as 
high as they could be made. 

Steel balling is the most satisfactory 
method of bowlder-breaking. In this 
process one or more derricks operated 
by three-way hoisting engines are placed 
at a convenient distance from the face 
and by means of a chain and cable, 
bowlders too large for sledging are 
dragged from the face and arranged 
beneath the derrick. The derrick is then 
used, according to the description, to lift 
a steel ball weighing about two tons to 
a height of from 40 to 70 feet and drop 
it on the bowlder. 
production of the three quarries which 
were several miles apart and under sep- 
arate managements. As a matter of 


mation for use in the consideration of | 


plete peat collection than any to be found | 


Dr. Dachnowski returned with much in- | 


ing purposes in this country. In the ex- | 
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Agriculture 


Weather 
Beets 


In Pennsylvania Reported 
The Department of Commerce, in an 
oral statement, has just 
preliminary figures showing that the 


847 on January 1, 1925. The 1925 fig- 
ure, however, included only persons liv- 
| ing on farms while the 1920 figure in- 


ilies, who, while not N 
| lived outside the limits of any incor- 
| porated place. 

vania in 1925, as compared with 202,250 
| in 1920, the census shows. There were 
| 37,248 farms valued at $216,152,119 which 
| in 1925 carried a mortgaged debt of $88,- 
| 817,992, as compared with 44,410 valued 
| at $256,577,347, which in 1920 carried a 
| mortgaged debt of $87,741,155. 


Production of Hops 
Declines in England; 


Also Beer Drinking 


Size of Crops Restricted to 
Absorb Carryovers of Other 
Seasons, Is Trade 








Report. 

The Department of Agriculture, 
| through the Bureau of Agricultural Eco- 
| nomics, has just reported that the 1926 
| British hop crop is officially estimated 
at. 37,184,000 pounds, which represents 
a decrease of 6.5 per cent from the 1925 
crop. England, the report says, is the 
| most important consumer of this coun- 
try’s exportable surplus of hops. 

It also is stated that there hag been a 
| marked decrease in the consumption of 
beer in the United Kingdom during the 
past few years, due largely to the heavy 
tax levied on that beverage since the 
war. 

The full text of the report follows: 
| The 1926 British hop crop is officially 
| estimated at 37,184,000 pounds from an 
| area of 25,600 acres, which represents a 
decrease of 6.5 per cent from the 1925 
crop of 39,760,000 pounds, according to a 
cable from Mr. E. A. Foley, the American 
Agricultural Commissioner at London. 
The estimate for the current season’s 
crop would indicate an average yield per 
acre of 1,553 pounds. 

Inferior Hops Unpicked. 

According to an earlier report from Mr. 
Foley, however, hops of inferior quality 
were left unpicked. Last year, when the 
total crop was harvested, the yield per 
acre averaged 1,514 pounds. 

An effort was made this year toward 
restricting the size of the crop in the 
hope of absorbing the large carryover 
from pervious seasons. According to 
commercial estimates, 12,656,000 pounds 
from the 1924 crop and 8,960,000 pounds 
from the 1925 crop still remain to be dis- 
posed of. Moreover, some quantities of 
imported hops carried over from the 
old Hop Control which expired in Au- 
gust, 1925, are still awaiting purchasers. 





the consumption of beer in the United 
Kingdom during the past few years. It 
is now estimated that the annual con- 
sumption of beer in that country is less 
than one-third of the pre-war total. The 
| decline is the result largely of the heavy 
| tax levied on beer since the war. Con- 
siderable pressure is now being exerted 
with a view to obtaining a reduction in 
the beer tax, which, if successful, would 
result in an increased demand for hops 
by the brewers. 

England is the most important con- 
sumer of our exportable surplus of hops. 
Total imports of hops into that couné 
try for the nine months ended Sept. 30, 
1926, amounted to 3,190,000 pounds of 
| which 83.4 per cent came from the 
United States. Imports during the cor- 
responding nine months of 1925 amounted 
to 8,807,568 pounds of which 88.4 per 
cent was supplied by the United States. 
The new tariff on hops, which went into 
effect at the end of Hop Control in Au- 
gust, 1925, and the large quantities of 
hops carried over from the 1925 crop 
account for the big decline in imports 
this year. 








Imports from the United States from 
January to the end of September this 
year amounted to only 2,662,000 pounds 
as compared with 7,787,000 pounds dur- 
ing the corresponding period last year. 


Liberal Supplies Hold 
Mill Feed Prices Low 


Liberal supplies and a limited consum- 
ing demand, the Department of Agricul- 
ture has found, is holding mill feed prices 
early in November at a low level. The 
announcement of the Department fol- 
lows: 

Bran is selling at $3 to $5 per ton 
lower than a year ago and generally 
$1.25 below current prices two years 

ago when a brisk export demand for flour 
was increasing the output of mill feeds. 

Shorts and middlings are around $4 

cheaper than a year ago and are ap- 
proximately $3 lower than at this time 

in 1924. 

Production of wheat feeds for the 
three months July, August and Septem- 
ber, says the department, is the heav- 
iest since monthly records were begun 
in 1923, although September millings 
this year were hardly so large as in 
1924. 

About 1,387,000 tons of wheat feeds 
have been produced during the three 
months this year compared with 1,292,- 
000 and 1,382,000 tons respectively for 
this period one and two years ago. Be- 
cause of the unusually good quality of 
much of the wheat this year, according 
to the indications of the first two months, 

| there is slightly less feedstuffs per 
bushel of wheat ground than last year. 
Consumption continues te be restricted 
by unusually good fall pasturage, 


announced | 


farm population of Pennsylvania declined | 
| from 948,834 on January 1, 1920, to 910,- | 


cluded also farm laborers and their fam- | 
living on_Jfarms, | 


There were 200,443 farms in Pennsyl- | 


| Being Subdivided in 
Many Small Farms 


Dr. C. J. Galpin Describes 
Land Ownership Move- 
ment Observed in Gov- 

ernment Tour. 


[Continued From Page 1.] 
the competent farmer, in economic units 
only.” 

According to Dr. Galpin, Finland ap- 
propriates a certain amount of money 
each year for the purpose of buying up 
large estates. The government has a spe- 
cial committee whose duty is to know 
what estates can be bought, their price, 
and approximate value. Such estates, 
Dr. Galpin said, are divided into units of 
about 20 acres each and are sold to com- 





petent farmers on a _ payment-down, 
long-time arrangement, with a low rate 
of interest. He stated that the pay- 
ments carry both principal and interest, 
functioning almost like rent, which ter- 
minat finally in a fee simple title. The 
number of years, Dr. Galpin said, varies 
from about 14 to over 60. He added: 
Farmers Given Fuel Supply. 

“I visited in Finland one large estate 
that had been divided 70 ways. I talked 
with the farmers and their families, and 
ate with a number of them. They seemed 
content, and were apparently happy at 
the opportunity of owning the land they 
worked. Each farmer with his parcel of 


| land was allowed a parcel of forest land 


for fuel supply. In most cases, this 
piece of woods was adjacent to the land 
being tilled, but where this arrangement 
was impossible, a section inside the 
wooded territory itself, was set aside 
for the family. 

“Tn Ireland I also visited with farmers 
who were buying land from the Govern- 
ment in this way. I met one man who 
had taken a piece that was considered 
by his neighbors as waste, and by his in- 





There has been a marked decrease in | 


dustry and competency as a farmer, had 

become prosperous enough to buy the 

holding outright at the end of 14 years. 
Unrest Called Eliminated. 

“He had excellent fields and a fine 
flock of sheep. He told me that he was 
proud to walk over the land that he had 
earned for his family in this way. In 
his case, agricultural unrest had been 
eliminated.” 

Most nations, Dr. Galpin said, have a 
system of land-owners much similar to 
those used in Finland and Ireland. In 
Italy, however, he said, there is a differ- 
ent arrangement. There, he pointed out, 
the Government, after having bought up 
the estates demands from the prospective 
purchaser an initial payment of about 
$4,000, which places the land in the hands 
of investors in the cities instead of into 
hands of the farmers themselves, who be- 
come tenants. By this arrangement, he 
explained, the Government puts the land 
into tillage, but does not carry land 
ownership as far as other nations. 

Discusses Time Element. 

Discussing the length of time taken 
for payment before ownership is invested 
in the farmer, Dr. Galpin said that where 
the periods are in the neighborhood of 
60 years, it is impossible to gain own- 
ership in one lifetime, and there is a 
question of just how far one generation 
will go in building up for another. d 

In some countries, Dr. Galpin said, in- 
heritance laws conflict with progressive 
and profitable land-ownership. In these 


| countries, he stated, there are tenden- 





fa 


cies toward making arrangements for in- 
heritance that will overcome uneconomic 
division. 


Federal Inspection 
For Northwest Beans 


Bureau of Agricultural Eco- 
nomics Licenses Inspectors to 
Work in Growing Territory. 


The Department of Agriculture, 
through the Bureau of Agricultural 
Economics, has just announced that Fed- 
eral inspection has been extended for the 
first time to beans and that a number ,of 
inspectors have been licensed in the 
Northwest growing territory. 

The full text of the announcement fol- 
lows: 

Arrangements have been completed by 
the Bureau of Agricultural Economics, 
United States Department of Agricul- 
ture, for establishing Federal-State bean 
inspection in Montana, Wyoming and 
Idaho, and Federal bean inspection in 
Colorado. An inspector has been licensed 
at Billings, Montana, in cooperation with 
the Montana Department of Agriculture; 
one at Worland, Wyoming, in cooperation 
with the Wyoming Department of Agri- 
culture; and several in Idaho in coopera- 
tion with the Idaho Department of Agri- 
culture. These Idaho men will be sta- 
tioned at Twin Falls, Boise, Lewiston, 
and at such other points in the State as 
the service may be needed. 

These three State Departments of Ag- 
riculture have adopted as State standards 
the United States standards for beans 
recommended by the Bureau of Agricul- 
tural Economics on September 1, 1926, 
and the inspectors licensed in these States 
will issue joint Federal-State certificates 
showing the grade of the beans in ac- 
cordance with Federal standards. These 
inspectors may, when requested to do so, 
show on the certificate, in addition to the 
Federal grade, the grade of the beans by 
any other standards with which they are 
familiar. 

The service in Colorado has been in- 
augurated in cooperation with the Den- 
ver Grain Exchange, two of their grain 
inspectors being licensed as Federal bean 
inspectors. These men will use Federal 
standards and issue Federal certificates 
in the same manner as the Federal-State 
inspectors in the other three States. 


\ 
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Public Lands 
Peat Found Useful | Prep in Farm Population | Egtates of Europe 


German Beet Sugar Crop 
Below 1925 Production 


4 vnithtshanthiieanlen tthe, 

The Bureau of Agricultural Economics, 
Department of Commerce, has just an- 
nounced that a cablegram from the In- 
ternational Institute of Agriculture at 
Rome estimates the 1926-27 beet sugar 
crop of Germany at 1,741,000 short tons. 

The full text of the announment fol- 
lows: | 

The 1926-27 beet sugar crop of Ger- 
many is estimated at 1,741,000 short | 
tons, according to a cable from the In- 
ternational Institute of Agriculture at 
Rome to the Department of Agricul- 
ture. ¢ 

This estimate indicates a decrease of 
1.7 per cent from last year’s produc- 
tion of 1,770,249 short tons, and an 
increase of 11.7 per cent over the five- 
year average of 1,558,996 short tons 
produced during the period 1921-22 to 
1925-26. 

Earlier estimates for the German 


sugar crop for the current season range 
from 1,709,000 to 1,984,000 short tons. 


Value of Plow Land 
In Idaho Declined 
15 Per Cent in 1923 


United States Tariff Commis- 
sion Studies Production 
of Sugar Beets in 
State. 





According to figures just made public 
by the United States Tariff Commission, 
the price per pound paid by farmers in 
Idaho for beet seed in 1921, 1922 and 
1923 was 20 cents per pound. The Com- 
mission’s figures resulted from an inves- 
tigation into the costs of producing sugar 
beets in Idaho. The investigation also | 
revealed that the value .of good plow 
lands in Idaho was 16.4 per cent greater 
in 1921 and 15 per cent less in 1923 
than in 1922. Consequently to obtain 
the land charges for 1921 and 1923, the 
Commission said, the 1922 land charges 
as obtained in the field investigation 
were increased 16.4 per cent for 1921 
and reduced 15.5 per cent for 1923. 


Studies 106 Farms. 

In Idaho, the Commission declared, 
data were obtained for 106 farms, or 3.8 
per cent of the total number in the States 
that reported the production of sugar 
beets in the 1919 census. Those farms 
produced 6.5 per cent of the total beet 
tonnage and had 5.0 per cent of the to- 
tal acreage of sugar beets harvested in 
the State in 1922. 

The Commission also stated that in 
Idaho, the contract laborers did 79.7 per 
cent of the blocking and thinning, 67.8 
per cent of the hoeing, and 81.7 per cent 
of the pulling and topping. Members 
of the growers’ families, other than the 
growers themselves, did 15.1 per cent of 
the blocking and thinning, 21.8 per cent | 
of the hoeing, and 15.0 per cent of the 
pulling and topping. The growers, the 
Commission said, with their regular 
hired help, other than the contract beet 
laborers, did the remainder. 


Capital Is Estimated. 

In 1922 the capital employed in sugar 
beet production for farm equipment 
amounted to $33 an acre for the farms 
investigated in Idaho. At six per cent 
the capital charge for equipment, based 
on the total value of equipment rather 
than the average value, the Commission 
declared, amounted to $1.50 an acre, or 
13.8 cents per ton of sugar beets for all 
farms investigated, and to $1.99 an acre, 
or 18.6 cents per ton of sugar beets. 


W. C. Barnes Writes 
History of Ranges 





Recital Covers Story of Grazing 
Lands of West From Time 


of Coronado. 


The history of western grazing from 
the days of Coronado to the present are 
traced in a paper prepared by ‘Will C. 
Barnes for the Department of Agricul- 
ture. A statement just issued by the 
Department of the Interior reviews the 
paper. 

The full text of the announcement fol- 
lows: 

The story of the western grazing range 
from the days of Coronado to the pres- 
ent time, its marvelous original resources 
in forage, how it was stocked, the meet- 
ing of the herds of the East with the 
longhorns of the West, and stock raising 
past and present, are discussed in a pub- 
lication just issued by the Department of 
Agriculture under the title of “The Story 
of the Range.” 

The bulletin embodies a compilation of 
all available historical information on the 
use of the range, range management and 
the causes of range deterioration and 
erosion, as well as the results of first- 
hand experience and investigation. It 
may be obtained free so long as the sup- 
ply lasts upon application to the Depart- 
ment of Agriculture, Washington, D. C. 

This bulletin is based on a part of the 
hearings before the committee on public 
lands and surveys of the Senate investi- 
gating the grazing use of the public 
domain lands, the Indian reservations, 
and the National Forests. It was written 


| o’clock a. m. 
| lands remaining unentered or unreserved 


Grants 


Homesteads 


Announce Opening 
Of Public Lands in 


New Mexican Area 


General Land Office Outlines 
Rules for Filing Applica- 
tions and Gives Descrip- 
tion of Country. 


The Department of the Interior has 
just announced the prospective opening 
of certain unreserved public lands in 
New Mexico. A memorandum relative 
to the opening, issued by the General 
Land Office, follows: 

The plat of survey of T. 13 S., R. 
17 W., N. M. P. M., Grant County, New 
Mexico, will be officially filed in the dis- 
trict land office at Las Cruces, New 
Mexico, at 9 o’clock a. m., on Decem- 
ber 14, 1926. 

For 91 days, beginning December 14, 
1926, the unreserved lands represented 
on said plat will be open to entry under 
the homestead and desert land laws by 
qualified former service men of the 
World War and also to entry by those 
persons claiming a preference right to 
the land superior to that of the soldiers. 
These parties may file their applications 
during the 20-day period immediately 
preceding the filing of the plat, and all 
applications so filed will be considered 
as though filed simultaneously at 9 
o’clock a. m. on December 14, 1926. At 9 
on March 15, 1927, the 


will become subject to entry under any 
applicable public land laws by the pub- 


| lie generally. 


This plat represents the survey of 
22,452.86 acres of land, all of which is 
within the limits of the Gila National 
Forest except the W'% Sec. 30 and all 
Sec. 31. Therefore, only the W% Sec. 
80 and all Sec. 31. will be available for 
entry through the filing of the plat. The 
remainder of the land in the township 
will not be available for entry under the 
general public land laws except in case 
of valid adverse claims thereto antedat- 
ing the withdrawal for the forest. a 

The land is reported as mountainous, 


ranging from 5,000 to 8,600 feet above 


sea level. The timber consists of pine 
and spruce in the two north tiers of 
sections, a scattering growth of pinion, 
juniper and pine over the rest of the 
township. The township is well watered 
by Magollon Creek. There is a scanty 
growth of grass and the cattle graze on 
this and the scrub oak and manxanita 
which grows throughout the township. 
No evidence of minerals was noted. 


Relics for Museum / , 


At Mesa Verde Park 


Prehistoric Indian Pottery and 
Stone Implements to Com- 
prise Donation. 


Presentation to the Mesa Verde Na- 
tional Park Museum, in Colorado, of a 
collection of prehistoric Indian pottery 
and stone implements, has just been an- 
nounced by the National Park Service, 
Department of Interior. The donation 
was made by the Field Museum of Na- 
tural History of Chicago, through Mrs. 
W. B. Storey of that city. 

The announcement, in full text, fol- 
lows: 

The museum is Mesa Verde National 
Park, Colorado, has just been enriched 
by the presentation to it: of some pre- 
historic Indian artifacts, according to 
word just received at the Department of 
the Interior. 

The famous cliff dwellings inthe Mesa 
Verde inhabited and abandoned by a 
prehistoric race long before the coming 
of the early Spaniards, -were explored by 
treasure hunters prior to the establish- 
ment of the park. The treasures so 
found were sold, many of them to 
museums of note, and the Field Museum 
of Natural History of Chicago in 1905 
acquired a very fine collection. 

Recently the Field Museum, hearing 
through Mrs. W. B. Storey, of Chicago, 
an ardent park enthusiast, of the un- 
usually interesting new museum in the 
Mesa Verde, -donated to it 15 
pieces of pottery and 10 stone imple- 
ments from its own collection. 

No government funds have ever been 
available for the building or equipment of 
a musuem. The ‘museum building itself, 
with its equipment and furniture, a large 
part of the collection, the reference li- 
brary, and even the carrying on of a 
considerable amount of excavation work 
each winter, have been made possible only 
through the support and assistance of 
parks friends and museums throughout 
the country. 

The addition of the Field Museum to 
this list of helpful friends is particularly 
gratifying. 


by Will C. Barnes, who for nearly half a 
century has been in close touch with 
range conditions throughout the Far 
Western country, first as a practical 
western range stockman for 25 years and 
later as Inspector of Grazing and As- 
sistant Forester in charge of the grazing 
work of the Forest Service, which super- 
vises and controls the use of the National 
Forest ranges by approximately 15,000,- 
000 head of livestock of all ages. 

The volume is profusely illustrated 
with half tones showing conditions on 
the ranges as well as their present use 
by livestock. 
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National Defense _. 
Thousands of Fish 


For Naval Reserve Units y 


Sorties by Cavalry | 
Called Less Costly 
Than Foot Attacks 


Col. H. S. Hawkins Points | 
Out That Fast-Moving Rider 
Is Hard Target for 
Enemy Guns. 


In a survey of the relative value 
of the various arms of the military 





service in war times, Col. H. S. 
Hawkins (Cav.,) Chief of Staff of 
the Philippine Department, declared 
airplanes and tanks invaluable, but 
only as aids to the older branches of 
the service. Cavalry, he declared, 
can never be replaced. 

In a section of his study, printed 
én the issue of November 5, Colonel 
Hawkins told how cavalry can be 
used to advantage in surprise at- 
tacks, and declared such efforts, 
properly directed, rarely fail. The 
study concludes as follows: 


The recorded failures of cavalry at- | 
tacks are all conspicuous examples of the | 


futility of the’ old-fashioned form of 


charge. ; 
It was only the British cavalry that 


during the war discovered these princi- | 
Mesopotamia | 
such forms of attack were uniformly suc- | 
In France also, notable exam- | 
les are found, but it was only toward | 


ples. In Palestine and 


cessful. 


the close of the war, especially during 
the great German break-through of 1913. 

Not until that time, and then only in 
small unjts and apparently by accident, 
did the British cavalry in France learn 
to handle their opportunities properly. 
The great service of General Allenby’s 


cavalry in the first months of the war | 
in France was of a different nature to | 
that under discussion, and principally in | 
the minor roles already mentioned and | 


referred to as delaying actions and assist- 
ing infantry to extricate itself when hard 
pressed. This service was, however, very 
important and is referred to by Marshal 
French as having saved the army. 
Few Losses Sustained. 
But the ability of cavalry to advance 


in several lines of mounted skirmishers | ; t 
| in docking the old ship and preparing it 


in the face of modern fire, and to over- 
throw the hostile foot troops, at, least 
for the moment, was amply demon- 


- strated. The immunity from great losses | 


astounded those who had believed that 
a horseman could not live under mod- 
ern fire. 

has been collected and is available * 
anyone who wishes to examine it and to 


know the -truth regarding cavalry action | 


during the war. It is still disputed by 
opponents of the cavalry arm, but in no 
case by those who have taken the trou- 
ble to inform themselves and wish to 
take an unprejudiced view. 

We are all very much swayed in our 
opinions by preconceived notions or ideas 
or old impressions or teachings. Our 
minds repulse new truths even 


and convincing forms. 
obvious to all that mounted skirmishers 


per hour, will suffer exposure to a far 
lesser number of bullets in passing over 


an exposed piece of ground than a dis- | 


mounted skirmisher, weighted with pack 
and ammunition and rifle, and moving 
at the rate of one mile an“hour.. And 
such has been found in fact to be the 
case. 

Tells of Great Role. 


The great role of cavalry is, therefore, | ae rs 
& eee | stitution have been made with the idea 


to act in special situations at special 
moments in battle to carry a position, or 
make a penetration or hole for much 


in the exploitation of a break-through 
that it has already made. Cooperation 
with infantry is the key note. No great 


and decisive victory can be won without | fund have 6 heteent + 4s 

this cooperation of cavalry with infantry. |.) | a sede carried ue by patriotic, 
| fraternal, civie and industrial organiza- 
The schools in a number of cities | 
| have been opened to the 


There are some tank | iden? . 
| sides” campaign and over four and one 


Amongst the new implements of war 
none are more interesting than tanks 
and armored cars. 
enthusiasts who believe that a great 
tank corps should be organized and that 
it will become a dominant arm, grad- 
ually replacing infantry. But, as in the 
case of airplanes, there are limitations 


been developed yet to lead any thought- 
ful and fair-minded student of war to 
“doughboy,” will be, for some time to 
come, the main reliance of this country 
in war on land. 

The primary use of tanks is to pre- 
cede infantry in the attack on difficult 
and well fortified positions. 
are made in the enemy wire entangle- 
ments through which the infantry can 
follow. 


guns silenced. 

is thus able to advance, 

position and hold it. 
Can’t Do Work 


mop up the 


Alone. 


But, if the tanks can advance ahead | 


of the infantry, why cannot they do 


the job alone? 


was no infantry following the tanks, 


the enemy would run forward a lot of | 


cannon to fire by direct fire at close 
range at the tanks which would be very 
vulnerable to this fire. But if we have 
infantry following the tanks these enemy 
guns would be subject to capture and 
would be too far forward to be able 
to fire effectively on the advancing in- 
fant-y. Again, without supporting in- 
fant-y the hostile infantry could crouch 
in its cover till the tanks arrived and 
then put into action numerous small 
cannon like the 37 mm. or one-pounders. 
But if our infantry follows our tanks 
the hostile infantry cannot do this, and 


1s approached under cover of the tanks | 


and then overcome in close compat. 

. 

Second, the tanks cannot hold the cap- 
tured ground. Because, after their at- 


tack is over and they cease-to move, } 
the enemy artillery would soon destroy | 


them. That is one reason why troops 


| Mich., 


| tary to collect for this purpose. 


20 | 


when | 
they are presented to us in unmistakable | 
But it should be | 
| cided to begin the preliminary work with 
galloping at the rate, say 18 or 20 miles | the 
| stated it will take about $375,000 to put 


| the 
| terials for spars, rigging and equipment. 
| Steps are being taken to continue the 


| the 


Hostile machine gun emplace- | 
ments or nests are discovered and the | 
The infantry following, | 





First, because if there | 








(Continued on Page 15, Column 2.) 


Inspection Is Planned 


/ 


The Department of the Navy has just 
announced a tour of inspection of naval 
reserve units in Ohio and Michigan, 


| which will be made early in November | 


by officers from the Great Lakes Training 
Station. The full text of the announce- 
ment follows: 


Naval Reserve Units in Ohio and Michi- | 
gan will be inspected,during the first part | 


of November by Commander A. W. Sears, 


U. S. N., and Lieut. Comdr. R. C. Wil- | 
liams, UsS. N., of the Navy Department, 


and Commagder Cc. M. Yates, of the 
Great Lakes Training Station. This in- 
spection of naval reserve activities is part 
of a general inspection throughout the 


| country that is being made in order that 
| the Departmdnt will be cognizant of the 
| progress being made in the reorganiza- 


tion of the new Naval Reserve provided 
for by Act of Congress February 28, 


| 1925. 


The following are the dates of inspec- 
tion: Cincinnati, Ohio, November 1; Co- 
lumbus, Ohio, November 2; Cleveland, 
Ohio, November 3; Toledo, Ohio, Novem- 
ber 4; Detroit, Mich., November 5; Sagi- 
naw, Mich., November 8; Grand Rapids, 
November 9; Benton Harbor, 
Mich., November 10. 


“Old [ronsides” ‘ Soon 
To Be Restored to 


Its Original Shape 


The Secretary of the Navy, Curtis D. 
Wilbur, announced on November 4, that 
the frigate “Constitution,” (“Old Iron- 
sides”), would shortly go into drydock 
at Boston Navy Yard preparatory to the 


reconditioning authorized by Congress. | 


This old wooden ship will be reStored 
as nearly as possible to its original con- 
dition. 

The Secretary also stated, orally, that 
a new campaign to raise additional funds 


| for the work on the ship will be an- 
| nounced December 1. 
|} more 


It is expected that 
money will be needed than the 
$500,000 Congress authorized the Secre- 
A total 
of more than $225,000 has already been 
raised, and this will be expended, in part, 


for the work to be done. ¥ 

The full text of the official announce- 
ment of the Department of Navy is as 
follows: 


Secretary of the Navy Wilbur -an- 


| nounced today that plans are now under- 


A great mass of evidence to this fact | way to place the U. S. S. “Constitution” 


in dry dock at Boston Navy Yard pre- 
paratory to beginning the actual work 
of reconditioning the famous old frigate. 

Conferences have been held at the de- 
partment by the secretary, Rear Admiral 
Jobfi D. Beuret, C. C., U. S. N., Capt. 
Clayton M. Simmers, C. C., U. S. N., 


| manager of the Boston Navy Yards, and 
| Lieut. John A. Ford, C. C. U. S. N., who 


will be in direct charge of repairing the 
Constitution. 

Over $225,000 net has been collected 
throughout the country for recondition- 
ing the Constitution and it has been de- 
funds available. Secretary Wilbur 
the hull of the ship in first-class con- 
dition. In addition to the eash contri- 
butions various firms have _ offered 
Navy substantial amounts of ma- 


campaign this fall in order to complete 
the funds fully to restore the ship. 
The plans for reconditioning the Con- 


of restoring the ship as nearly as possi- 


| ble to her original condition including 


tried infantry, or to help the infantry | whale oil lamps and cast iron galley. 


Congress authorized the Secretary of 
the Navy to receive funds up to the 


| amount of $500,000 for restoring the 


old ship and campaigns to raise this 


tions. 
“Save Old Iron- 


half million school children have con- 


| tributed to the fund. 


Lieutenant Lord, who is in charge of 
work on the 


builders of Bath, Maine, and was chosen 
for the work not only because of his 


for his knowledge and love of sailing 
ships. Lieutenant Lord left today after 
the conference in the Navy Department 


| for Pensacola, Fla., where’ he will in- 


spect some first class oak timbers which 


3 | have been buried under water there for 
Great holes 


about 60 years. Some of this timber 
already has been shipped to Boston and 
has proven so extremely suitable that a 
further survey will be made to deter- 
mine its extent. 


|New Process Is Described 


For Coloring Aluminum 


Trade Commissioner Theodore Pilger, 
In a mail report from Berlin to the De- 
partment of Commerce, describes a new 
German process for coloring and finish- 


| ing aluminum which is intended to pro- 
| tect the aluminum fro 
| corrosion. 


moxidation and 
The Department of Commerce 
announced that samples of the various 
finishes. have been forwarded to its Min- 


| erals Section, where they may be seen. 


The full text 
statement follows: 
: The process consists of dipping or boil- 
ing the aluminum article’in baths con- 
taining solutions of copper, zinc, tin and 


of the Department’s 


| other metal alloys, covering a range of 


approximately 80 different colors and 
shades, further variations in effect being 
furnished by polishing the aluminum be- 
fore immersion, polishing the coating 
afterward, brushing the finished surface 
with a thin coat of wax, and other meth- 
ods. No electric current is used and 
there is no metal plating on the alumi- 


num, but an actual amalgamation of the j 


outer surface is claimed. 


| servations and discoveries. 





“Constitution,” is a | 


% | direct descendant of generations ship- 
to what tanks can do, and nothing has | : bs ' as of ship 


: : | ability as a naval constructor fa 
doubt that the foot soldier, the fighting | lity as a naval constructor, but also 
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Military 


Survey 


Tagged to Enable 
Studies of Habits 


Recaptures by the Bureau of 
Fisheries Indicative of 
Off-Season Migra- 
tion of Cod. 


The Bureau of Fisheries, Department 
of Commerce, announces that its fish- 
tagging New 
waters, begun August 11 and ended Oc- 


operations in 
tober 6, have resulted in important ob- 
The tagging 


of cod, pollock and haddock. 

In 
the total number of taggings since 1913 
to 40,097. Recaptures during the tag- 
ging operations numbered 1,848. 

During this year’s operations all fish 
tagged had scale samples taken from 
them, as in 1924 and 1925. About 1,000 
were studied. 

The full text of the statement of the 
results of the investigations is as fol- 
lows: 


One important result of this year’s in- 


99 


40 


It’s a “hit”— 
everywhere! 


| Georges Bank. 
| a 30-foot otter trawl. 


} are 


England | 


: | tucket 
| is done to observe movements of stocks | 


days 4,265 were tagged, bringing | 








Aeronautics 


| vestigation was the capture of young 


cod and haddock, 2 to 5 inches long, on 
These were caught with 


Two 30-minute hauls over smooth bot- 
tom resulted in no fish, but good catches 


were made on rock bottom. Nets were 


| torn or lost on rough bottom but at least | 
| three complete-hauls were made. 


The stomach of one pollock taken on 


| Georges Bank contained 12 haddock, 242 
| to 4 inches long. It is believed that large 
| numbers of yearling cod and 


haddock 


present offshore fishing banks 


whenever suitable bottom, offering ref- 


on 


uge from enemies, can be found. 


The results of the 1926 operations 


prove that investigations should be con- | 


tinued over a long period. Whereas in 
1923 and 1924 the stock of cod on Nan- 
Shoals 
fish 22 to 32 inches long, in 1925 a group 


was composed chiefly of 


of 18 to 20 inch fish was found in May | 


and another of 14 to 16 inches in October. 

These smallest fish had been rare on 
Nantucket Shoals throughout 1923 and 
1924. In 1926 fishing was carried on 
only during September, but at that time 
the cod population consisted largely of 
17 to 20 inch fish and the former pre- 
dominating sizes to 22 to 32 inches were 
much in the minority. 

These variations in 
dicate that definite 
other than the usual 


size to in- 


seem 


southern winter 


| migration, took place to and from Nan- 


Liccetr & Myers Tosacco Co. 


| authorized 


migrations Sf cod, | 





Ship Builders Seek 
Naval Contracts to 


Build Three Cruisers 


Secretary Wilbur Announces 
He Has Been in Confer- 
ence With Private 
Concerns. 


Curtis D. Wilbur, Secretary of the 
Navy, has just anonunced that he has 
been in conference with four representa- 
tives of private 
after bidding on the construction of the 
three 10,000-ton of the type 
the 


cruisers 
by 
Conference, which are soon to be ordered. 

The Secretary stated orally that the 
department 
ment regarding the policy which will be 
Two of the eight 
cruisers authorized by Congress have al- 
ready been ordered. One is being built 
at Brooklyn Navy Yard, by the Navy, 
and the other will be built by a private 


followed in the matter. 


tucket Shoals during 1925 and 1926. 
Therefore, operations during 1927 are 
expected to prove unusually interesting. 


will shortly issue a state- | 


| 


| 





ral | Shipbuildi 
Warshington Arms | hipbuilding 


| Wm. Cramp & Sons. 


YEARI 
INDEX 


Battle 
Cruisers 


concern, William & Sons, 

Philadelphia. The three now under dis- 

cussion are next on the Navy program. 
The official announcement is in full as 


Cramp 


follows: 
Representativee of four leading ship- 
building companies conferred with Secre- 


'‘tary of the Navy Wilbur today and ex- 


pressed their desire to be given an op- 
portunity to bid, competitively, for the 


construction of the three cruisers for 


| which a total appropriation of $1,200,000 | 


was granted by the last Congress. 

The 
represented by Homer L. Ferguson, presi- 
dent of the Newport News Shipbuilding 


shipbuilding companies were 


Company; Harry Mull, president of Wm. | 


shipbuilding concerns Cramp & Sons Ship and Engine Build- 


ing Company; H. B. Smith, president of 
the River Plant of the Bethlehem 

and C. L. 
the 


Fore 
Corporation, 
Bardo, vice president of American 
Brown, Boveri Company. 

The cruisers under discussion are three 
of eight cruisers authorized by Con- 
gress December 18, 1924. The construc- 
tion of two of these eight has been de- 
cided upon. The keel of one, the Pensa- 


cola, was laid Navy Day, October 27, | 
| which are being received for information 


at the Navy Yard, New York. Thee keel 


| of the second, the Salt. Lake City, will 
| be laid in the near future at the plant of 


The engine instal- 
lation.of both the Pensacola and the Salt 
Lake City will be constructed by Wm. 
Cramp & Sons. 
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Science. 


of | 


Tests Are Conducted 


On Building Stones 


Studies of the physical properties of 
stone used in building construction have 
been undertaken at the Bureau of Stand- 
ards, the Department of Commerce an- 
nounced November 5. D. W. Kessler, re- 
search associate of the National Marble 
Dealers and Manufacturers Association, 


| is working with Bureau scientists in ex- 


periments designed to determine durabil- 


ity or permanence of the various stones 
used in building, their discoloration, ef- 


| florescence, cleaning and waterproofing. 


Because stones from different regions 
vary in quality and because little atten- 
tion hitherto has been paid to the qual- 
ities of different kinds of stone, the Bu- 
reau scientists seek to find facts which 


| will “make possible more intelligent and 
| Systematic 


selection of this important 
material,” according to Mr. Kessler. 
“The research department of the Bu- 
reau of Standards devoted to the study 
of building stones,” says a statement 
from the Bureau, “is making every ef- 
fort to keep pace with the demands 


on this subject. During the past year 


| 2 report has been prepared on the gen- 
eral 


( propertics of limestone’ from the 
important producing localities. This re- 


| port will soon be ready for publis dis- 


tribution.” 


Right and left, they’re turning 


to natural tobacco taste! 


T’S more than a nation-wide shift from one ciga- 
rette to another. Cigarette taste is changing. 
More and more men are demanding a cigarette of 
natural tobacco taste. Men want a cigarette in which 
the character and goodness of fine tobaccos are 
brought out to the full. 


What they want, they have found in Chesterfield 
—and this explains why Chesterfield is still, as for 
four years past, America’s fastest growing cigarette. 


Chesterfi 


CIGARETTES 


Such popularity 
must be deserved 


\ 





YEARLY 
(INDEX 


Deficiencies 


Deductions 


Charges of Fraud 


e 
Tn Income Returns 


®* Found Groundless | ©o“" 


Tex Board Declares Salaries 
of Firm Reasonable and 
Error as to Sales to 
Be Minor. 


“A. R. Swartz & Co., INc., APPEAL; 


4 


». TOBER 29, 1926. 


« This is an appeal from the determina- 
tion of deficiencies in income and profits 


taxes for the years 1919 and 1920 of | 


/ $1,572.40 and $7,956.05, respectively, and 
penalties for the same years of $786.20 
and $3,985.62. 

*. The deficiency for the year 1919 results 
from an increase of sales by $9,604.10 
and from an alleged decrease of pur- 
_chases in the amount of $4,201.72. 
the year 1920 closing inventory has been 


,increased from $21,196.30 to $31,794.25 | a clear declaration tliat a statate impos- 


and the deduction made on account of 
.salaries paid has been disallowed in the 
“amount of $6,080. The penalties are im- 
posed under section 250(b) of the Rev- 
*enue Act of 1918, on the ground that the 
‘taxpayer filed false and fraudulent re- 


turns for the years 1919 and 1920 with | 


‘the intent to evade tax. 

The Board of Tax Appeals sustained 
the reasonableness of the salaries in ques- 
*tion and found no intent to make a false 
“return. 

F. R. Gibbs and E. B. Prettyman ap- 
_peared for petitioner; G. R. Conybeare 
and J. E. Marshall, for the commissioner. 

Opinion Given In Full. 


The full text of the Board’s opinion, 


rendered by Mr. Trussell, follows: 

With reference to the computation of 
‘the deficiencies, the difficulties presented 
by this appeal are negligible. The ques- 
tions involved are questions of fact, which 
"are very definitely disposed of by the 
evidence presented at the hearing. 

For the year 1919, the only items in 
issue are sales and purchases, and the 
books of the taxpayer disclose that sales 
‘were correctly reported by the taxpayer 
on its return. Purchases were reported 
on the taxpayer’s return in the amount 
of $114,165.62, whereas the taxpayer’s 
books show that total purchases 
amounted to $114,163.62, resulting in a 
net understatement of $2.° 
*~For the year 1920, the only items in- 
volved, as far as the computation of the 
tax is concerned, are closing inventory 
‘and salaries paid to Mr. and Mrs. 
Swartz. 
‘ Taxpayer Admits Error. 

With reference to closing inventory, 
the taxpayer has admitted that the cor- 
‘rect amount is $31,794.25, and that it 
was erroneously stated on the return as 
-$21,196.30. In the matter of salaries 
paid to Mr. and Mrs. Swartz, the only 
‘point for determination is the reason- 
ableness thereof, since the record shows 
that the increases were regularly author- 
ized by the Board of Directors at a meet- 
‘ing held some time during the year 1919. 
“The exact date of the meeting is not 
disclosed, due to the fact that the tax- 
payer could not locate its minute book. 

Internal Revenue Agent Dewey, a wit- 
ness for the Commissioner, who had pre- 
viously examined the books of the tax- 
payer, stated that he had seen, in the 
‘course of his examination, the minute 
book of the corporation, which disclosed 
‘the fact that the increase in the salaries 
of Mr. and Mrs. Swartz had been duly 
authorized at a meeting of the Board of 
Directors held prior to January 1, 1920. 

Salaries Held Reasonable. y 

From the evidence, it appears that Mr. 
Swartz had previously had a great deal 
of. experience in the management of 
business such as that in which the tax- 
payer was engaged, and to a very large 
extent the responsibility for the suc- 
cessful operation of the bsuiness rested 
upon him. From the nature of the busi- 
ness, its size, the previous experience 
ef Mr. Swartz, and the responsibility 
which rested on him, we see no reason 
for concluding that the salary of $175 
per week paid to him for his services 
during the year 1920 was unreasonable. 

With reference to Mrs. Swartz, it ap- 
pears that during the years in question 
she devoted her full time to the business 
of the corporation. She was vice presi- 
dent and assistant buyer, and there is 
nothing to show that the salary paid to 
her during the year 1920 was excessive, 
when considered in connection with the 
duties and responsibilities of positions 
such as those held by her. 

Paid $115 Weekly. 

In view of the fact that the Board of 

Directors saw fit in a regularly con- 
ducted meeting to fix her compensation 
at $115 per week, we must conclude, in 
the absence of any facts to the contrary, 
that they properly judged the worth of 
her services to the taxpayer corpo- 
ration. 
..Only one question remains for dispo- 
sition, that is, whether or not the Com- 
missioner was justified in imposing pen- 
alties amounting to 50 per cent of the 
deficiencies proposed, on the ground that 
the returns of the taxpayer for the 
years 1919 and 1920 were 
fraudulent and filed with the intent to 
evade tax. 

Sales and purchases reported by the 
taxpayer on its return for that year 
Were substantially correct, sales being 
correctly reported and purchases under- 
stated in the amount of only $2.00, and, 
since these were the only items affecting 
1919 income that are in controversy, 
there is no basis for the assertion of the 
penalty for that year. 

Separate Statement Filed. 

In the case of the 1920 return, the tax- 
payer has admitted an understatement 
of closing inventory in 
$10,598.15. There is nothing in the rec- 
ord, however, which shows that the un- 
derstatement was fraudulently made 
with the intent to evade tax. Further- 


more, A. W. Goodman, assistant business | 


manager of the taxpayer corporation 
during the years 1919 and 1920, testified 
that a separate statement was attached 


Boarp or Tax APPEALS, No. 3688; Oc- | 


For | tax. 


false and | 


the amount of | 
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THE UNITED STAT 


“i axation 


Estate Tax on Joint Tenancy Is Denied 
When Creation Precedes Passage of Act 


JoHN P. CARTER, FORMERLY UNITED 
STaTES COLLECTOR OF INTERNAL REv- 
ENUE, SIxTH DISTRICT OF CALIFORNIA, 
PLAINTIFF IN ERROR, V. EDITH AMES 
ENGLISH, EXECUTRIX OF THE ESTATE OF 
ANNIE B. AMES, DECEASED; AND EDITH 
AMES ENGLISH AS AN INDIVIDUAL; CIR- 
curt Court oF APPEALS, NINTH CIR- 
cuit, No. 4838. 


Charles Ames died in 1915, leaving 


| property to his wife and daughter in 


joint tenancy. In 1916 the Estate Tax 
Act, 39 St. 77, provided in Section 202 
that interests in joint tenancies were 
taxable at death to the extent of the in- 
terest. Mrs. Ames died in 1918 and the 
plaintiff in error collected taxes on one- 
half of the value of the joint estate. 
This action was brought to recover the 


The-court held that, in the absence of 


ing a tax shall be retroactive, it will not 
be held to have such an effect, and there- 


| fore this statute could not impose an in- 


heritance tax upon the estate of the joint 
tenant who died after the passage of the 
taxing act, as the joint tenancy had been 


created before the enactment, and the | 
will gave to each tenant a present joint 
| ownership 


in the whole property de- 
scribed in the will; and there was no 
change of title and no transfer by rea- 
son of the death of Mrs. Ames. 

The case was heard before Gilbert, 
Hunt and Rudkin, Circuit Judges. The 
full text of the opinion by Judge Hunt 
follows: : 

Facts Are Set Forth. 


This is a writ of error to review a judg- 


i y in error | ons ; 
ee ee | without mentioning his cotenant. 


‘tate of Gurnsey, 


and against the plaintiff in error. 

The agreed facts are as follows: 
Charles L. Ames died on February 24, 
1915, leaving a will executed on June 19, 
1909. In the will he devised all his prop- 
erty, real, personal and mixed, in a fee 


‘simple title and wheresoever situated, to | 
and to his | 


his wife, Annie B. Ames, 
daughter, Edith Ames English, (defend- 


ant in error here) “to be held by them as | 


joint tenants and not as tenants in com- 
mon, to them and the survivors of them 
and the heirs of such survivors forever.” 

Annie B .Ames, the wife, died on May 
15, 1918. Federal estate taxes on one- 
half the value of the joint estate was as- 
sessed against the gross estate of Annie 
B. Ames. The executrix paid the tax 
under protest and brought this action to 
recover. 

Section 201 of the Revenue Act of Sep- 


tember 8, 1916, (Estate Tax Act, 39 St. | 


777) provides: 


“That a tax (hereinafter in this title , 


referred to as the tax) equal to the fol- 


| lowing percentages of the value of the 


net estate, to be determined as provided 
in section 203, is hereby imposed upon 


the transfer of the net estate of every de- | 


cedent dying after the passage of this act, 
whether a resident or a nonresident of 
the United States: One percentum of the 
amount of such net estate not in excess 


i of $50,000.” 


Section 208 Quoted. 
Section 202 provides: 7 
“That the value of the gross estate of 
the decendent shall be determined by in- 
cluding the value at the time of his death 
or intangible, wherever situated * 
(c) To the extent of the interest therein 


el 


to the return for the year 1920, showing 
the correct amount of closing inventory, 
and when it appeared that such a state- 
not attached to the return 
in evidence the tax- 


was 
introduced 


ment 
when 


| payer submitted in evidence a statement 


purporting to be a copy of the statement 
attached to the return at the time it was 
filed. This copy disclosed closing inven- 
tory for the year 1920 in the correct 
amount. 

Audit Is Discussed. 


During the course of the testimony | 


many references were made by In- 
ternal Revenue Agent Dewey, a witness 


for the commissioner, to an audit of | 


the taxpayer’s books by an accounting 
firm, which audit, it was contended, dis- 
closed facts proving that the taxpayer’s 
returns were false and _ fraudulent. 
There reason to believe from 
trend of his testimony that the report 
of Revenue Agent Dewey, which 
formed the basis for the assertion of 
the fraud penalty by the commissioner, 
was, to a great extent, based upon such 
audit by the firm of accountants rather 


is 


than upon the books of the taxpayer | 


corporation. This belief is strengthened 
by the fact that the alleged overstate- 
ment of purchases for 1919, as dis- 
closed by Revenue Agent Dewey’s re- 
port, is based upon purchases as stated 
by the audit and not upon purchases 
as stated by the taxpayer’s books. 
Judgment for Tax Sale. 


The alleged understatement of sales | 


for the year 1919 was attributed by 


Revenue Agent Dewey to the omission | 


of sales made during January of that 
year from total sales for the year, but 
when confronted with the books of the 
taxpayer he admitted that total sales 


include January sales and that the 
understatement was in fact due to the 
intermingling of sales made by the tax- 


payer in its business and the sales of | 


the millinery and shoe departments. 
The books disclosed, however; 
sales from the shoe and millinery de- 


partments were recorded separately 


from the sales of the business of the | 
re- | 
| denced by 
| presented them to the banks and received 


taxpayer and that the taxpayer 
ported income from the departments 
mentioned in the form of rentals. 


On these facts there is no justifica- | 


tion for a conclusion that the taxpayer's 
returns for the year 1919 and 1920 
were fraudulent and filed with the in- 
tent to evade tax. 


50. 
October 25 


aw, 


1926. 


| joint tenancy the title to the joint prop- 


| the estate of a joint tenant who died 


| life of 


the | 


| has 


| law. 
reported on the taxpayer’s returns did | 


| 1913, 


that | 


Judgment will be | 
entered on 15 days’ notice, under Rule | 


t of Appeals Rules There Is Neither Change in Title 
Nor Transfer, and Statute Is Not Retroactive. 


held jointly or as tenants in the entirety 
by the decedent or any other person, or 
deposited in banks or other institutions, 


‘in their joint names and payable to either | 


or to the survivor, except such part there- 
of as may be shown have originally be- 


longed to such other person and never to | 


have belonged to the decedent.” 
Stated in a short way, the position of 


the Government is that under the perti- | 


nent sections the tax is an excise and of 


a class of indirect taxes known as decth | 


duties which may be imposed either with 
respect to the cessation of decedent’s in- 
terest in property which in life he owned, 
or with respect to the receipt by the bene- 
ficiary. 

By Section 685 of the Civil Code of | 
California an interest in common is one 
owned by several persons not in joint 
ownership or partnership, and by Section 
683 a joint interest is owned by several 
persons in equal shares by a title created 


, single will or transfer when ex- | . ; : 
by a sing | ment; otherwise judgment should go in 


pressly declared in the will or transfer to | 
be a joint tenancy, or when granted or 
devised to executors or trustees as joint 


Estates 


| ELSIE 


ES DAILY: 


Wills 


‘Estate Tax Is Upheld 
On Property Passing 
| Under Terms of Will 


| Powers of Executrix Held to 
| Be General and to Give 
Legal Basis for 
Levy. 
WHITLOCK-RosE, EXECUTRIX OF 
HENRY C. WHITLOCK, DECEASED, V. 
BLAKELEY .D. McCAUGN, 


DIsTRICT CourT, EASTERN 
PENNSYLVANIA, No. 12384. 


DISTRICT, 


An estate tax, levied upon property 


passing under the exercise of a testa- 
mentary power, was sustained in this 
case. 

The full text of the opinion of the 
court, delivered by Judge Dickinson, fol- 
lows: 

The question raised is solely one of 
the lawfulness of a tax exaction. If 
payment of the tax was unlawfully ex- 
acted, the plaintiff should have judg- 


favor of defendant. 
The general principles involved have 





tenants. 
Title Held Not to Change. 


It has been held that under the Civil 
Code of the State, as at common law, in 


erty does not pass to and vest in the sur- 


| vivor upon the death of his cotenant, but 
| each tenant is seized of the whole estate 


from the first; that no change occurs ; 


| in his title on the death of his cotenant; 
| that it simply “remains to him” and 


comes wholly from the original grant, 
so that after the death of one, the other, 
in pleading his title, can allege convey- 
ance by the original grantor to himself 
(Es- 
i77 Cal, 211). 

That being the law, title to the prop- 


| erty of Charles L. Ames did not vest 


in the survivor (Edith) upon the death 
of her cotenant (Annie); nor did it de- 
scend to her from her cotenant, for it 
had already vested in her by and at the 
time of the death of Charles L. Ames. 
(Washburn on Real Property, Sec. 851- 
861; Hannon vs. Southern Pacific Co., | 
12 Cal. Ap. 350; 107 Pac. 335; 7 Cal. Jur. 
336; Warvelle on Real Property, Sec. 
110). It was also held in the Estate | 
of Gurnsey, supra, that the legislature 
could not impose an inheritance tax upon 


after the passage of the taxing amend- 
ment to the inheritance tax act, if the 
joint tenancy had been created before | 
the enactment. 
Plaintiff's Claim Considered. 

Plaintiff in error, while not controvert- 
ing the force of the rule, argues that as 
Mrs. Ames at the time of her death | 


| “held jointly” with Edith, the language 


of Sections 201 and 202, supra, clearly | 
includes excise taxes upon transmission | 
of title as a result of Mrs. Ames’ death. 
The position seems to us to be not only | 
inconsistent with the status of the right, | 
as defined by the California court, but 
also as in conflict with the principle | 
that in the absence of clear declaration | 
that a statute imposing a tax shall be | 
retroactive, it will not be held to have | 
such an effect. 


In Schwab vs. Doyle, 258 U. S. 529, | 


| by a deed of April 21, 1913, Augusta | 
: | Dickel 
of all property, real or personal, tangible ' 


delivered to the Detroit Trust 
Company securities of the value of a | 
million dollars, with all their unmatured | 


coupons, and the proceeds to be derived 


therefrom, both principal and income, in 
trust to invest and reinvest and to pay | 
the net income for life to Victor E. 
Schwab or on his written order. 

Upon the death of Schwab the net 
income was directed to be paid to six | 
beneficiaries, his children. During the 
Schwab the income was to be | 
paid to him or his order and after his 
death the trust was to continue during | 
the lives of the beneficiaries, and the 
net income was to be paid to them dur- 
ing their respective lives in equal shares. 

Tax is Disallowed. 

The trust deed was accepted in June, 
1915. Augusta Dickel died September 
16, 1916, or seven days after the pas- | 
sage of the Estate Tax Act, supra. Un- | 
der the provisions of that act, according 
to certain percentages of the value of 
the net estate, a tax was to be imposed 
upon the transfer of the net estate of | 
every decedent dying after the passage 


| of the act, to the extent, “(b) of any 


interest therein of which the decedent 
at any time made a transfer or 
with respect to which he has created 
a trust, in contemplation of or intended 
to take effect in possession or enjoy- 
ment at or after his death, except in 
case of a bona fide sale for a fair con- 
sideration in money or money’s worth.” 
In support of the contention that the 


| tax was lawfully imposed, it was argued 
| that the words “at any time” should be 


given a broad construction, and that by 
so construing them the statute was ap- 
plicable although it might have a re- 
troactive effect. 

The Supreme Court rejected the argu- 
ment, holding that the statute should | 
not to be construed to apply to transac- | 
tions completed when the act became a. 


Another Case Cited. 

Lynch vs. Congdon, 1 F. (2) 183, is 
close to the case before us. There, in 
banks issued certificates of de- 
payable to the order of Ches- 
ter A. and Clara  B. Congdon, 
or either of them, or both, or the 
survivor. Chester Congdon died in 
November, 1916, after the passage of the 
Estate Tax Act. Clara Congdon, claim- 
ing to be the owner of the funds evi- 
the certificates of 


posit 


deposit, | 


the amounts. 
The Commissioner of Internal Revenue 


| held that the aggregate amount of the 


certificates should be added to the value 
of the decedent’s gross estate for the 
purpose of taxation. Payment was made | 
under protest and suit was brought to | 
recover the amount paid. Reliance was | 


| two general observations. 
| our view, we have already expressed the 
opinion that the words of Congress are | 
to be given that meaning which ex- | 
presses the declared will of Congress | 
with respect to how the tax is to be | 


| Tax Act by the Congress. 


| authority 


been so frequently and so fully discussed 


| that little, if anything, of value can be 


now contributed. The question is a nar- 
row one in itself. It may be formulated 
as that of whether the power of appoint- 


| ment here in question is a general power 
| within the meaning of the statute which 


imposes the tax. 
Precedent Is Cited. 
Counsel for plaintiff plants himself 
upon the fact feature that this power 


was one which could be exercised by will | 


only, and because thus restricted in the 
mode of its exercise was not a general 


power, and for the legal conclusion that | 


the property which passed was not prop- 
erly to be included in the admeasure- 
ment of the tax payable, he cites the 
case of Fidelity v. McCaughn, 1 F. R. 
(2nd), 987. 


Incidentally, we understand this to be 
for | 
plaintiff and defendant although cited by | 


the case meant by both counsel 


the plaintiff as reported in another vol- 


| ume of the Federal Reports and by de- 
| fendant as “not yet reported.” 
| The stress of the argument for de- 
| fendant is laid upon the proposition that | 
| by the use of the words “general power | 


of appointment,” Congress meant what- 
ever the courts found to be a general 
power, and emphatically as the will of 


| the donor of the power here is a New 
Jersey will, the phrase has the meaning | 


which the courts of New Jersey gave to it. 

We may premise the statement of the 
conclusion we have reached with one or 
Speaking for 


measured. 

In construing any legislative enact- 
ment aid may be sought from the sit- 
uation unaffected by the legislation; the 
need which was felt for a change and 
the change sought to be effected. This 
is the time honored phrase of “the old 
law; the mischief and the remedy.” 


So far as this leads us to delve into | 


the legislative mind we have found that 


put upon the argument that the tax was | 
not upon the transfer of the property , 
included in the gross estate, but upon | 


the cessation of the decedent’s interest 


in the certificates of deposit; but the | 


Court held that such a theory was fore- 


closed by the decision in Schwab vs. | 
| Doyle, supra. 


Transaction Held Complete. 

Judge Kenyon said: 

“The status of Clara E. Congdon, the 
wife, and her right in the joint deposits 
were fixed before the passage of the 
The arrange- 
ment gave to her a present joint own- 
ership of the funds represented by the 
certificates and the right of sole own- 
ership if she survived him. This trans- 
action was complete before the passage 
of the act. 
for such tax is retrospective in its oper- 
ation, the tax assessed and collected was 
invalid.” 


Knox vs. McElligott, 268 U. S. 546, | 


was cited. There decedent Kissam in 


1912 conveyed to Knox, who reconveyed | 


to Kissam and wife as joint tenants. 
In 1917 Kissam died, leaving Mrs. Kis- 
sam sole beneficiary under his will. On 
December 7, 1917, which was after 
the passage of the tax act, she as execu- 
trix and Knox as executor, in making a 
return of the federal estate tax on the 
entire estate of Kissam, included 
the value of one-half of the jointly 
owned property which was owned and 
enjoyed by the decedent, but did not 
include the value of the one-half of the 
jointly owned property which had been 
owned and enjoyed by Mrs. Kissam since 


| the creation of the joint estate in 1912. 


Similar Decision Given. 

The Commissioner of Internal Revenue 
added to the estate the one-half interest 
of the value of the estate and assessed 
an additional tax thereon. In litigation 
that followed, the executors contended 
that the assessment was void as to half 


| of the joint property which vested in 


Mrs. Kissam before the passage of the 
act of September 8, 1916, as amended. 
The District Court held that while un- 
der section 201 the tax imposed upon the 
“transfer” of the net estate of every 
decedent dying after the passage of the 
act, that language pertained to estates 


| thereafter created and not to then-exist- 


ing vested property. This view was af- 
firmed by the Supreme Court upon the 
of Schwab vs. Doyle, supra 
(Munroe vs. United States, 10 F. (2) 
230). 


Our judgment is that the will gave 


to each tenant a present joint owner- | 


ship in the whole property described in 
the will; that there was no change of 


title and no transfer by reason of the | 


death of Annie Ames. 
The judgment is affirmed. 
October 25, 1926, 


COLLECTOR; | 


Unless the act providing | 


SATURDAY, NOVEMBER 6, 1926. 


Att STATEMENTS Hersin ARE GIVEN ON OFFICIAL. AUTHORITY ONLY 
AND WITHOUT COMMENT BY THE UNITED STATES DAILY. 


Customs Rulings 


Tax Digest 


'| Principles Involved in Latest Decisions and 
| Administrative Rulings. 


Standard Library-Index and File Cards approximately $ by 5 inches, 
usually employed in libraries, and filed for reference. 


| yYLLABI are printed in such form that they can be cut out and pasted on 
| 
| 


| COMPENSATION: Officers of Corporation: Reasonableness. 


C(ORPORATION income and profits tax returns and the circumstanceg under which 
the same were prepared and filed examined, and such returns, although found 

| to be erroneous, are not false and fraudulent under the provisions of the Revenue 
Act of 1918. The record discloses no evidence of intent to evade taxes sufficient to 


Page 8040, Col. 2. 





Index Page 3040, Col. 4. 


ESTATE TAX: Value of Estate. 


warrant the assertion of a 50 per cent penalty—A. R. Swartz & Goi, Inc., Appeal 
(Board of Tax Appeals.)—Index Page 3040, Col. 1. 


ESTATE TAX: Tax on Joint-Tenancies: Created Prior to Act. 


N the absence of a clear declaration that a statute imposing a tax shall be 
retroactive it will not be held to have such an effect, therefore, the Estate Tax 
Act of 1916, providing for the taxing of the interest in a joint tenancy, could not 
impose an inheritance tax upon the estate of the joint tenant who died after the 
passage of the taxing act, where the joint tenancy had been created before the 
enactment.—Carter v. English (Circuit Court of Appeals, 9th Circuit.)—Index 


ESTATE TAX: Testamentary Power: Property Passing Under. 
ESTAMENTARY power, whether considered as privilege of directing the suc- 
cession or the right of enjoying it, does not, otherwise than in mode of its exer- 
cise, differ in practical results from that which flows from dominion, and exercise 
of such power subjects property passing under it to estate tax.—Whitlock-Rose, 
Executrix, etc. v. McCaughn (District Court, Eastern District of Pennsylvania. )— 


N absence of evidence of basis of municipal assessment for taxation purposes, 


evidence of such assessment heid 


insufficient to show 


value of real estate.— 


' Moore, Mrs. B. C., etc. (Board of Tax Appeals.)—Index Page 3040, Col. 7. 


ESTATE TAX: Net Estate: Deduction: 


Executrix’s Commission. 


(7HERE petitioner was residuary legatee and executrix, and will did not make 
specific provision that the executrix should have the legacy over and above the 
commissions, held, under the la wof Louisiana, that the executrix was not entitled 
to commissions, and no deduction is allowable in determining the net estate sub- 
ject to the estate tax.—Moore, Mrs. B. C., etc. (Board of Tax Appeals.)—Index 


Page 3040, Col. 7. 


RETURNS: False and Fraudulent: Entent. 


A 


(COMPENSATION at the rate of $175 and $110 per week, respectively, for the 

two principal officers who are also the sole stockholders of a mercantile cor- 
poration during a year when the gross business exceeded $190,000, held to be rea- 
sonable compensation for such officers and a proper deduction from gross income.— 


A. R. Swartz & Co., Inc., Appeal (Board of Tax Appeals.) 
A. R. Swartz & Co., Inc., Appeal (Board of Tax Appeals.) —Index Page 3040, Col. 1. 


| the motive for the adoption of the phrase 
in question was to bring about as 
nearly as it could be reached a uniform- 
| ity throughout the United States in the 
| admeasurement of the tax. If it was 
measured “by the estate passing,” there 
was no such uniformity for the reason 
that what constituted the estate of a 
| decedent received a different answer in 
| different States. There was the addi- 

tional motive of making property tax- 
| able if in practical effect it formed part 
| of the decedent’s estate. 

In choosing a phrase, Congress en- 
countered the difficulty which usually 
confronts those who introduce what are 
called reform measures. It is an easy 
thing to find a word or a phrase which 
| will give the right concept of a gen- 
eral though intended to be conveyed 
but when we descend from the gen- 
eral and abstract to the concrete and 
particular and seek to express a specific 
meaning which can be applied to a prac- 
tical situation, the task is not easy of 
accomplishment. 

It has been authoritatively ruled for 
this circut that this statute was framed 
to meet the practical situation of the 
enjoyment of possession passing by suc- 
| cession at death whether what passed 
formed part of the estate of the de- 
cedent (as that phrase is interpreted in 
different jurisdictions) or not, if the 
| practical effect and substantial result 

was the same as if that to the enjoy- 

ment of which the beneficiary suc- 
ceeded, had formed a part in every 
| sense of such estate. McCaughn  v. 

Girard Trust, 11 Fed. Rep. (2nd), 520. 

As before observed, enjoyment of pos- 
session in a real sense may pass in 
several ways by succession upon a death. 

It may so pass because it was in what 
| may be called the ownership of the 
decedent at thet time of his death; it 
may pass through the operation of a 
power exercised by the will of a testa- 
| tor or an equivalent exercise of- a like 
power or in practical effect it may pass, 
in the sense of the enjoyment of the 
| succeeding beneficiary beginning im- 
mediately upon the death of a decedent, 
through the ending of a life estate or 
otherwise. 

A power, even one to be exercised 
by will only, it must be conceded, is 
property in a very real sense, although 
the argument to be drawn from this, 
which has been urged upon us, kas, we 
think, been pressed too far. 

Powers are distinguished in many 
ways. There is, for illustration, a 
| naked power and a power coupled with 
an interest. Again, there is frequently 
given a power as hroad and general 
as it can be made co yupled with a pro- 
vision that if it should not be exercised, 
the property with which the power is 
concerned takes a prescribed course of 
succession. 

In such case, the donee of the power 
may, again in a very real sense, dictate 
and control the course of succession in 
either of two ways. He can direct the 
succession through and by the affirma- 
tive exercise of the power or he can 
actually direct the succession by a re- 
fusal to exercise the power. The one 
mode of succession is really as much 
the creature of his volition as the other. 

Congress has sought to give us as 
definite a measure of this tax as can 
be adopted. It is measured by the value 
of the estate of the decedent, to which 
is to be added the value of “any prop- 
erty passing under a general power of 
appointment exercised by the decedent 
by will or by deed” &c. In the instant 
case to uphold this tax the power must 
be found to be a general one. 

As before stated, it is urged upon 
us by the plaintiff that the power is not 
a genera! one because it is restricted 
in the mode of its exercise to the one 
; method of a will. We have been re- 
i ferred to no case (except the one be- 


| 


fore mentioned and next discussed) as 
so deciding. A mumber of authorities 


| have been brought to the support of 


the contrary doctrine. 

Without going into these, it seems 
clear that the word “general” is not 
defined by the mode or manner of the 
exercise of the power but by the ab- 
sence of limitations of the power when 
exercised in the prescribed manner. If 
this were not so the expression would 
in the cases of a large number of powers 
to which it has been applied be without 
any meaning because in almost every 
instance of the creation of a power the 
mode of its exercise is restricted, as 
by a writing (will or deed) executed 
in the presence of a prescribed number 
of witnesses or otherwise. Nor could 
phrase ever apply when the property 
was the subject of a spendthrift trust. 

Moreover, Congress was concerning it- 
self only with what are in real effect 
testamentary exercises of such powers. 
It mentions only powers exercised by will 
or by deeds which are in reality of a tes- 
tamentary nature. Had therefore Con- 
gress had in mind to exclude powers lim- 
ited to testamentary exercise, it is diffi- 
cult to believe that the language used 


| would have been adopted. 


| of the plaintiff. 


We do not read the cited case of Fidel- 
ity vs. McCaughn, 1 Fed. Rep. (2nd), 987 
in such way as to sustain the position 
The language of an 
opinion must be read in the light of the 
fact situation to which it applies. A 


| power which cannot be exercised by the 


donee in favor of a surviving spouse or 
his or her own children cannot be said to 
be in any real sense a general power. 
The language employed may not be 
clear but reference was made to the fact 
that the power there could be exercised 


only by will because such was the fact | 


but chiefly for the purpose of making 


emphatic the other fact that the donee 
in 


could not have exercised the power 
favor of her surviving husband or her 
own children. This was the feature which 
induced the ruling that the power was 
not a general one. 

We are not unmindful, but have given 
due weight to the argument ably and 
forcibly urged upon us by counsel for 


the plaintiff that a power limited to its | 


testamentary exercise is far from being 
the practical equivalent of that conferred 
by ownership. The answer we think is 
that Congress was viewing it from the 
standpoint of succession at death When 
so viewed, whether considered as the 
privilege of directing the succession or 
the right of enjoying it, a testamentary 
power, otherwise than in the mode of its 
exercise, does not differ in practical re- 
sults from that which flows from domin- 
ion. 

In the instant case, the conclusion 
reached is that the tax in question was 
lawfully levied, and as the point of law 
raised goes to the whole of the case for 
the plaintiff, judgment may be formally 
entered in favor of the defendant and 
against the plaintiff, with costs. 

November 1, 1926. 


Wipers Entered Duty Free 
As Old Junk After Protest 


In decisions just handed down, sus- 
taining protests of the F. H. Shallus 
Company, Baltimore, the United States 
Custom Court at New York has found 
that certain merchandise, classified as 
wipers, was incorrectly assessed with 
duty at the rate of 10 per cent ad 
valorem, as waste. 

Judge Adamson, in his opinion in favor 


of the protestants, held that free entry | 


should have been accorded the merchan- 
dise in question as junk, old, under the 
provisions of paragraph 1601 of the 1922 
tariff act. 

(Protests 158049-G-4709 and 160766- 
G-4717.) 


Tariffs 
Appraisals 


| Deduction Is Denied 


On Commission Paid 


To Exeeutrix of Will 


Moore, Mrs. BROWNING COLEMAN, EXXEc- 
UTRIX OF ESTATE oF BETTY W. COLE- 

| MAN, V, COMMISSIONER OF INTERNAL 
REVENUE; BOarp or Tax APPEALS, No. 
5221; OcTOBER 29, 1926. 
; 


In this proceeding for the redetermina- 
tion of a deficiency of $161.40 in estate 
tax, arising through increasing the valua- 
tion of certain real estate owned by the 
decedent at the time of her death, and 
the disallowance of the executrix’s com- 
mission of $4,069.86, the Commissioner 

| was sustained. 

| Stirling Parkerson appeared for the 
petitioner; W. F’. Gibbs, for the respond- 
ent. 

The full text of the Board’s findings 
and opinion follows: 


Property Valued at $8,000. 


' 
The petitioner is the duly qualified 
; executrix of the estate of Betty W. Cole- 
| man, who died February 16,1924. The 
| decedent owned at the time of her death 
certain real estate in New Orleans. This 
rail estate was valued by the petitioner 
at the time of filing the estate-tax re- 
turn at $8,000. This is the figure at 
which the property was carried on the 
| assessment rolls in 1923 and 1924 by 
the City of New Orleans. The commis- 
sioner determined that the value of the 
property was $12,000. 
The executrix of the estate was the 
residuary legatee and received the en- 
| tire estate, with the exception of certain 
| Specific legacies. The will of the dece- 
| dent did not make specific provision for 
the payment of executrix’s commission 
in addition to the legacy, and made no 
reference whatever to such commission. 
Opinion, Trammell: There are two 
questions involved in this proceeding. 
The first relates to the value of the 
| estate at the time of decedent’s death, 
j and the second to the deductibility of 
| the executrix’s commission, when no pro- 
foon- was made in the will for such 
commission and the executrix was the 
beneficiary under the will. 
As to the first question, the commis- 
| sioner determined that the property in 
question had a value of $12,000 at the 
time of the decedent’s death. The only 
testimony which is in conflict with this 
| is the fact that the property was as- 
sessed for taxation purposes by the city 
of New Orleans at $8,000. There is no 
testimony as to the basis upon which 
| the property was assessed, whether at 
| its full value or otherwise, nor is there 
| any testimony that the value placed upon 
the property for local taxation purposes 
was correct. The burden of proof is upon 
the taxpayer to establish by a preponder- 
ance of evidence that the determination 
| of the commissioner is incorrect. In our 
opinion, the taxpayer has not sustained 
| that burden with respect to the valuation 
of the real estate here involved. 
| 


With respect to the deductibility of the 
executrix’s Commission, resort must be 
had to the law of Louisiana, as inter- 
preted by the courts of that state. If, 
under the law of Louisiana, a sole benefi- 

ciary, who is also executrix, under the 
will of the decedent, is entitled to execu- 
| trix’s commission out of the estate, such 
amount should be deducted in determin- 
ing the pet estate subject to the Federal 
estate tax. 

Article 1686 of the Civil Code of Louis- 
iana provides in part as follows: 

“Testamentary executors, to whom the 
testator has bequeathed any legacies or 
other gifts by his will, shall not be en- 
titled to any commission unless the tes- 
tator has formally expressed the inten- 
tion that they should have the legacies 
over and above their commission.’” 

The statute has been interpreted in 

several decisions by the Supreme Court 
of Louisiana. In the case of Succession 
of Abrams, 145 La. 627; 82 So. 727, de- 
cided by the Supreme Court of Louisiana 
June 30, 1919, the court reviewed many 
of its previous decisions interpreting the 
above section of the Code, and quoted 
from Succession of Fisk, 3 La. Ann 706, 
as follows: 
; “The language of the article is general, 
including within its terms all executors, 
whether they be legatees under one and 
the same will, or under different wills. 
Any legacy, in the words of the law, 
given by the testator to his executor, will 
exclude the latter from commissions un- 
less a contrary intention is expressed. 
* * * The French Code makes no pro- 
vision for the compensation of executors. 
Subsequently, under that system, the 
duties of the trust are gratuitously per- 
formed, unless the testator otherwise di- 
rects. Our law differing from the French 
in this respect, has fixed the compensa- 
tion of executors only in the event of the 
testator’s silence. The testator must be 
presumed to know the law, and be aware 
of this rule. If he makes a bequest to 
his executor, this must be considered in 
law equivalent to a declaration of his in- 
tention that the legacy shall stand in 
lieu of commissions. It is the compensa- 
tion which he fixes for the services to be 
rendered by his executor, which can 
neither be increased nor diminished. The 
executor is not compelled to accept the 
trust. But, if he act, no option is left 
to him; he can receive no other com- 
pensation than that fixed by the testator 
himself.” 

The taxpayer, however, contends that 
this rule laid down by the Supreme Court 
of Louisiana does not apply to a case 
where the executor is also universal 
legatee, but this question was decided by 
the Supreme Court of Louisiana in the 
ease of Succession of McNeely, 50 La. 
Ann. 828; 24 So. 888. The universal 
legatee in that case claimed the statutory 
commission. The court, however, disal- 
lowed it and applied the rule set out 
above. 

In view of the law of Louisiana, as 
interpreted by its Supreme Court, we 
must hold that the executrix’s commis- 
| sion is not properly allowable as a de- 
duction in determining the estate subject 

to the Federal estate tax. 

Judgment will pe entered for the com- 

« Missioner, 
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Entry 


Chinese Is Excluded 


Because of Invalidity | 


Of Entry Certificate | 


Court Holds Manila Collector 
of Customs Lacks Au- 
thority to Grant 
Papers. 


CHAN HaAtl, APPELLANT V. LUTHER 
WEEDIN, AS COMMISSIONER OF IMMI- 
GRATION AT THE PoRT OF SEATTLE, 
WasuH.; Circuit Court oF APPEALS, | 
NINTH Circuit, No. 4839. 
Under the regulations, a Chinese citi- | 

zen who has been residing in the Philip- 
pire Islands and desires to enter this 
country under a Section 6 merchant cer- 
tificate, must obtain his certificate from 
the Chinese consul general at Manila | 
and have it vised by the collector of cus- 
toms at that port. 

A certificate issued by the collector of 
customs to such person is issued without 
competent authority and is null and void, 
the court held in this case. 

The case was heard before Rudkin, 
Circuit Judge, and Dietrich and Kerri- 
gan, District Judges. The full text of | 
the opinion, by Judge Rudkin, follows: | 

This is.an appeal from an order deny- 
ing an application for a writ of habeas 
corpus in an immigration case. The ap- | 
pellant applied for admission, as a Sec- | 
tion Six merchant on a certificate issued 
by the Collector of Customs at Manila, 
or, more properly speaking, a certified 
copy of such certificate. 

Two Questions Presented. 

But two questions are presented by the | 
record: First, was the certificate valid in 
law, and second, was the certificate con- 
troverted, or the facts therein stated 
disproved. 

The appellant was born in China, May 
15, 1907, and resided there from birth | 
until he emigrated to the Philippine Is- 
lands in 1925. His father was a Chinese | 
and his mother a Filipino. Both parents 
resided in China at the time of his birth | 
and, apparently, for several years prior | 
thereto, because six older children, rang- 
ing in age from 20 years to 26 years, | 
were all born at the same place in China. 

The father continued to reside in China 
until his death some seven years after 
the birth of the appellant. Upon the 
death of the father the mother returned | 
to the Philippine Islands leaving the ap- | 
pellant and her six other children in 
China. She died in the Philippines about | 
five years after her return thereto. 

The Act of April 29, 1902 (32 Stat. 
176), and the Act of April 27, 1904 (33 
Stat. 428), extended the Chinese exclu; 
sion laws to the Philippines and other 
island territories under the jurisdiction 
of the United States, and the former act 
authorized and empowered the Secretary 
of the Treasury to make and prescribe 
such rules and regulations, not incon- | 
sistent with the law of the land, as he | 
might deem necessary and proper, to exe- | 
cute the provisions of the act, and the | 
treaty between the United States and | 
China. 








Rules Are Promulgated. 

Pursuant to the authority thus con- 
ferred the following regulation was 
adopted and promulgated: 

“If Chinese persons of the exempt 
classes who are citizens of other insular 
territory of the United States than the 
Territory of Hawaii desire to go from 
su¢h other insular territory to the main- 
land or from one insular territory to an- 
other, they shall comply with the terms 
of section 6 of the act approved July 5, 
1884. The certificate prescribed by said 
section shall be granted by officers desig- 
nated for that purpose by the chief ex- | 
ecutives of said insular territories, and 
the duties thereby imposed upon United 
States diplomatic and consular officers 
in foreign countries in relation to Chi- 
nese persons of the said classes shall be 
discharged by the officers in charge of | 
the enforcement of the Chinese-exclu- | 
sion acts at the ports, respectively, from 
which any members of such excepted 
classes intend to depart from any in- 
sular territory of the United States: 
Provided, however, That the privilege of 
transit shall be extended to all persons | 
other than laborers, as provided in | 
Rule 18. ; 

““As all persons who were citizens of 
the Republic of Hawaii on August 12, 
1898, are citizens of the United States, 
persons of the Chinese race claim- 
ing such status may -be admitted 
at either mainland or insular ports of 
entry upon producing evidence suf- 
ficient to establish such claim.  Citi- 
zens of the Chinese Republic of the ex- 
empt classes residing in Hawaii must 
obtain certificates from the representa- 
tive of their own Government (the 
Chinese consul, Honolulu), and such 
certificates must be vised by the inspec- 
tor in charge of the immigration serv- 
ice in said islands instead of by a 
diplomatic or consular officer. 

“The Governor General of the Philip- 
pine Islands having, by executive order 
No. 38, of September 23, 1904, desig- 
nated the collector of customs, Manila, 
to issué to Chinese citizens of those | 
islands the certificate provided \by sec- 
tion 6 of the act of July 5, 1884, and 
it being impracticable to require ports 
of entry for Chinese will regard certifi- 
cates issued to such Philippine citizens 
in the same manner as certificates is- 
sued by officials of foreign countries and 
vised by American diplomatic or con- 
sular officers. Certificates issued by the 
Chinese consul general, Manila, to’ citi- 
zens of the Chinese Republic residing 
in the Philippines will be vised by the 
collector of customs at Manila, and 
when so vised will be accorded the usual 
consideration.” 

Certificate Wrongly Issued. 

Under these regulations ‘it would 
seem clear that the appellant should 
have obtained his certificate from the 
Chinese consul general at Manila, and 
that the certificate should have been 
vised by the Collector of Customs at 
that port, unless the appellant is a citi- | 
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Fraud Conviction Sustained Despite Failure of Some of Charges 


~— a a 


Grounds in Dispute 


Called Surplusage 


Court of Appeals Says Only 
Enough Must Be Proved 
to Establish Case. 


WILLARD V. MATHEWS, PLAINTIFF IN 
Error, V. UNITED STATES OF AMERICA; 
Circuit Court oF APPEALS, EIGHTH 
Circuit, No. 6724. 


The indictment in this case charged a 


| scheme to defraud and a separate use 
| of the Mails for the purpose of execut- 
The allegations setting | 


ing the scheme. 
out the scheme stated that defendants 
represented that they were the owners 
of certain lands, but the proof was that 
a corporation was reprepsented to be the 
owner. 

‘The court held that the allegations in 
controversy not being in reference to a 


| necessary ingredient of the offense, could 


be considered surplusage and be disre- 
garded; or that the variance between al- 


| legation and proof was as to an imma- 
| terial fact and therefore not fatal. 


Mr. 
Schall, Mr. 


Edward P. Smith (Mr. William A. 
Francis S. Howell, and Mr. 


| Frank E. Sheehan were with him on the 


brief), for plaintiff in error. Mr. James 
C. Kinsler, United States Attorney (Mr. 


| Sylvester R. Rush, Special Assistant to 
| the Attorney General, 
the brief), for defendant in error. 


was with him on 


Before Van Valkenburgh and Booth, 
Circuit Judges, and Phillips, District 
Judge. . 

Booth, Circuit Judge, delivered 
opinion of the court as follows: 

Plaintiff in error and others were tried 
and convicted under an indictment charg- 
ing violation of Sections 215 and 37 of 
the Cri®inal Code. The indictment con- 
tained eleven counts. Each of the first 
10 charged a scheme to defraud and a 
separate use of the United States Mail 
for the purpose of executing the scheme. 
The elevnth count charged a conspiracy 
to commit the substantive offenses 
charged in the first 10 counts, and the 
doing of certain acts to effect the ob- 
ject of the conspiracy. 

Plaintiff in error was convicted on all 
counts but the first. He brings this writ 
of error to the judgment entered, al- 
leging as grounds for reversal, (1) error 
fin overruling the motion on his behalf 
for a directed verdict based on an al- 
leged fatal variance between the charge 
in the indictment and the proof; (2) 
error in giving certain instructions by 
the court to the jurly, which, it is 
claimed, amounted in legal effect to an 
amendment of the indictment. 

For a clearer‘understanding of these 
alleged errors, it is necessary to set out 


the 


zen of the Philippine Islands and it 
would seem equally clear that he is not 
such a citizen. 

The Act of August 29, 1916 (39 Stat. 
546), provides that all inhabitants of 
the Philippine Islands who were Spanish 
1899, and then 
resided in said Istand, and their chil- 
dren born subsequent thereto, shall be 
deemed to be citizens of the Philippine 
Islands, except such as shall have elected 
to preserve allegiance to the Crown of 
Spain in accordance with the provisions 
of the Treaty of Peace between the 


| United States and Spain, signed at Paris, 


and except such as have already become 
citizens of some other country. 

It was further provided that the 
Philippine legislature may provide by 
law for the acquisition of citizenship 
by those natives of the Philippine 
Islands who do not come within the 
foregoing provisions, natives of the in- 
sular possessions the AJnited States, 
and such othe: 4.8 residing in the 
Philippine Islands as are citizens of the 
United States, or who could become 
citizens of the United States under the 
laws thereof, if residing therein. 

There is no testimony in the record 
tending to show that the appellant is a 
citizen of the Philippine Islands, as 
thus defined. The certificate states that 
he is a Chinese person residing in the 
Philippine Islands; that his place of 
birth was Canton, China, and that he 
has resided in the Philippine Islands 
since March 1, 1925. 

The sole evidence of Philippine citi- 
zenship, if it be evidence at all, is the 
following parenthetical notation on the 
certificate itself: ‘“‘Landed as P. J. citi- 
zen natural son of Antonia Sobre, a 
Filipina woman—G. B. R. 2950, Case 
7 

Aside from this notation, the record 
contains no evidence that the appellant 
was the natural son of a Filipina, and 
certainly there is no presumption-in law 
that he was such. And, if it be con- 
ceded that he was the natural son of 
this woman, still he was born in China 
while his mother resided there, where 
she had resided for years, and he would 
be a subject or citizen of that country 
regardless of his illegitimacy. 

Paper Held Void. 

If this be true, inasmuch as under 
the exclusion laws the certificate there- 
in provided for is the sole evidence of 
the right of a Chinese subject or citi- 
zen to be admitted to the United States, 
we are of opinion that the certificate 
in question was issued without com- 
petent authority and is null and void. 

In view of this conclusion, it be- 
comes unnecessary to consider whether 
a minor may be a merchant, or whether 
the facts stated in the certificate have 
been disproved. We might say in this 
connection, however, that, if we are at 
liberty to consider the proofs offered 
by certain brothers of the appellant 
when they applied for admission to the 
United States a short time before, there 
is grave doubts.as to the validity of 
the certificate on other grounds. 

The order is affirmed. 





excerpts from the indictment and from 
the charge of the court to the jury. The 
indictment contained the following: 

“That Willard V. Mathews (and others, 
naming them) * * did devise scheme 
and artifice to defraud, and for obtaining 
money and property, by means of false 
and fraudulent pretenses, representations 
and promises, from a certain class of 
persons * * that is to say, those per- 
sons, who, by the means hereinafter de- 
scribed should be induced by the de- 
fendants to purchase and pay for the 
stock, bonds, certificates and other se- 
curities * * issued or thereafter to be 
issued by the corporations and banks 
hereinafter named * * and those per- 
sons, who, by said means, should be in- 
duced to loan * * or invest money * * 
to or with the said corporations and 
banks * * upon and by means of 
certain pretenses, representations and 
promises hereinafter set forth, to 
be made by the defendants’ to 
said persons * * that Willard V. 
Mathews (and others, naming them) 
were stockholders, officers, employes and 
agents, exercising the complete con- 
trol * * of the following named cor- 
porations and banks * * to-wit: the 
Guaranty Securities Company of Omaha, 
Nebr., (and others, naming them) * * ; 
and the said scheme and artifice so de- 
vised by the defendants * * was that 
the said defendants, in the control, man- 
agement and direction of the aforesaid 
corporation and banks, should together 
with the defendants (naming them) pro- 
mote, organize, and incorporate * * a 
certain other corporation, to be known 
as the Colonial Timber and Coal Corpora- 
tion, with headquarters at Charleston, 
W. Va., the control and management 
whereof should be acquired and exercised 
by the defendants; 


Excerpts Are Given 
From Indictments 


That said Colonial Corporation 
should hold itself out as the owner in 
fee simple of 700,000 acres of coal and 
timber lands in West Virginia and other 
States, and should issue bondg in the 
amount of $2,000,000 purpertife to be 
secured by first mortgage up 147,000 
acres of said land; that the defendants 
should cause the said bond issue ostensi- 
bly to be underwritten and guaranteed 
by the said Guaranty Securities Com- 
panies * * ; that the defendants should 
cause large amounts of said bonds, and 
of the stock of the said Colonial corpora- 
tion, to be sold and trangferred to the 
corporations and_ banks hereinbefore 
mentioned, and, through said banks and 
corporations as_ selling agents, should 
cause other large amounts of said bonds 
to be sold to the general public, the pro- 
ceeds of which sales to the said banks 
and, corporations and to the general pub- 
lic should be appropriated to the use, 
benefit and gain of the defendants and 
of the said Colonial corporation; that 
the defendants, without paying any 
money or giving any other valuable con- 
sideration therefor, should cause large 
amounts of said stock and bonds to be 
allotted and transferred to themselves, 
thereby enabling the defendants to sell 
and otherwise dispose of said stock and 
bonds for their own gain and profit; 

That in order to obtain additional 
money and property to be appropriated 
to the use, gain and profit of the de- 
fendants in the operations aforesaid, the 
defendants should cause the corporations 
and banks hereinbefore mentioned to 
issue and sell to the iiaaa public 
large amounts of stock, bonds, certifi- 
cates, and other securities and evidences 
of,indebtedness, and to solicit and obtain 
large sums of money in deposits and 
loans from the public generally; that the 
false and fraudulent pretenses, repre- 
sentations and promises, so to be made 
by the defendants as aforesaid, in pur- 
suance of the said scheme and artifice, 
and which ‘were by the defendants in- 
tended to be understood, believed and 
relied upon by the persons so to be de- 
frauded as aforesaid, were as follows, 
to-wit: 


x * 


Claimed to Own Land 
In Fee Simple 


“That said banks and corporations, and 
those in the management and _ control 
thereof, were not promoters or specu- 
lators, but were mortgage and bond 
bankers, loaning their own funds direct 
to mortgagors upon improved income- 
producing real estate. 

* * co 

“That the bonds issued by the said 
Guaranty Securities Companies and pur- 
porting to be first mortgage bonds, were 
directly and amply secured by deposits, 
with a bonded trustee, or real estate first 
mortgages upon improved, income-pro- 
ducing farm lands in eastern Nebraska 
and western Iowa, and by other first 
mortgages upon improved, income-pro- 
ducing real estate; 

« * * 

“That each of said banks and corpora- 
tions had earned, was earning and would 
continue to earn large net profits, and 
that each said bank and corporation 
possessed a large surplus set aside from 
net earnings; 

* * * 

“That each of said banks was a sound 
financial institution and had been, was 
being and would be conducted according 
to sound banking principles; 

* * * 

“That the bonds of the said Colonial 
Timber and Coal Corporation, in the sum 
of $2,000,000, were secured by a first 
mortgage lien upon 140,000 acres of coal 
and timber land in the State of West 
Virginia, of which the defendants were 
the owners in fee simple; 

te ” Oo” 

“That in addition to-said 140,000 acres, 
directly secured by said bond issue, the 
defendants were the owners in fee simple 
of 560,000 acres more of such coal and 
timber land in said State of West Vir- 
ginia, which was and would be additional 
security for the said bond issue; 

“That the total assets of the said Co- 
lonial Timber,and Coal Corporation were 


stock and surplus amounted 





of the value, conservatively estimated, 
of two and one-half times its capital 
stock and surplus, which said capital 
to $20,- 
000,000; 

“Which said pretenses, representations 
and promises, as the defendants, when 
so devising said scheme and artifice and 
at the time of committing the several 
offenses in this indictment hereinafter 
mentioned, well knew, were and would 
be false and fraudulent pretenses, repre- 
sentations and promises in the particu- 
lars following, to-wit: 

* * 


“That the said Guaranty Securities 
Companies, and those in the management 
and control thereof, were not, and would 
not be, engaged in the legitimate busi- 
ness usually transacted by mortgage and 
bond bankers loaning their own funds 
direct to mortgagors upon improved, in- 
come-producing real estate, but in truth 
and in fact were, and would be, pro- 
moters and speculators, engaged for the 
most part in illegitimate, irregular and 
speculative trasnactions, entirely incon- 
sistent with and foreign to the customary 
bueiness of mortgage and bond bankers, 
as the defendants then and there well 
knew; 


Earnings of Profits 
By Banks Denied 


“That the bonds and certificates issued 
by the said Guaranty Securities Com- 
panies, and purporting to be first mort- 
gage bonds and certificates, were not, 
and would not be, secured by first mort- 
gages upon improved, income-producing 
farm lands or other real estate in eastera 
Nebraska and western Iowa or else- 
where, but in truth and in fact the first 
mortgages held by the said Companies 
which were, or could be, security for 
the payment of said bonds were incon- 
siderable as compared with the total 
no of the bonds and certificates so 
issued, and wholly insufficient as _ sgse- 
curity therefor, and such mortgages as 
were ostensibly deposited in trust as 
security for said bonds and certificates 
were, and would be, misappropriated, 
dissipated, and diverted to other uses, 
and the said bonds and certificates were, 
and would be, wholly devoid of safety, 
as the defendants then and there well 
knew; 

7 * * 

“That ‘said banks and corporations had 
neither of them earned, nor would they 
earn, any net profits, nor did they, or 
would they, either of them, possess a 
surplus set aside from net earnings, but 
in truth and in fact there were and 
would be no earnings from which a sur- 
plus could be set aside, and no earnings 
sufficient to pay interest upon the bonds 
and certificates issued by said corpora- 
tions and banks, respectively, or from 
which dividends had been, or could be, 
legitimately paid upon the stock of said 
corporation and banks, and any such 
dividend that had been or should be, paid 
upon said stock was, and would be, paid 
from capital, as the defendants then 
and there well knew; 

* * - 

“That the said Colonial Timber and 
Coal Corporation was not, nor would it 
be, the owner in fee simple of 700,000 
acres of coal and timber land in the 
States of West Virginia or elsewhere, nor 
were or would its: bonds in the sum of 
$2,000,000, or in any other amount, be 
secured by deed of trust of 147,000 acres 
or any quantity of such land to which 
the said Colonial corporation had, or 
would have, any valid or merchantable 
title or claim whatever, but in truth 
and in fact the said Colonial corpora- 
tion was not, nor would it be, the owner 
in fee of any land or timber and foal 
land in West Virginia or elsewhere, and 
any claim of title set forth by it or any 
of its incorporators or promoters to any 
such land was, and would be, wholly 
speculative, fictitious and fraudulent, and 
the said bonds were, and would be, 
wholly devoid of security, as the defend- 
ants then and there well knew; 

“that said Colonial corporation did not, 
and would not, have paid up capital and 
surplus in the sum of $20,000,000, nor 
did it, or would it, have assets of the 
value of two and one-half times said 
sum, but in truth and in fact the said 
Colonial corporation had and would have 
no paid up capital or surplus whatever, 
and was, and would be, wholly without 
assets of any value whatsoever, as the 
defendants then and there well knew.” 


Some of Charges 
Held Surplusage 


On the trial the evidence tended tuo 
prove that the alleged title to the West 
Virginia lands was first taken in the 
name of one of the defendants, to be 
conveyed by him to the Colonial Timber 
& Coal Corporation. There was no proof 
that the defendants represented that 
they owned the land. There was evi- 
dence tending to prove that the Colonial 
Timber & Coal Corporation was repre- 
sented to be the owner_ot the land. 

There was thus a seeming antagonism 
between the allegations of the indict- 
ment, and there was a variance between 
the allegations that_ defendants repre- 
sented that they were the owners of the 
land and the proof that the Colonial Tim- 
ber & Coal Corporation was represented 
as the owner. The court, in view of this 
situation, denied a motion for an in- 
structed verdict for fatal variance, and 
in its charge to the jury gave the follow- 
ing instructions: 

“Tthen ‘follow two alleged representa- 
tions, gentlemen, in the indictment which 
must be treated as surplusage. Either 
through mistake or inadvertence or in 
some way the next two paragraphs of 
the indictment are at variance with the 
general tenor and purport of the indict- 
ment, and apparently do not reflect the 
true thought of the Grahd Jury, and 
should be disregarded entirely by you 
and treated by you as surplusage when 
you go over this indictment which you 
will take out with you. 

“It is said that those representations 
to be made, that the bonds of the Colonial 
Timber and Coal Corporation were se- 





| son, 


cured by a first mortgage lien upon 
140,000 acres of coal and timber land in 


the State of West Virginia, of which the | 


defendants were the owners in fee sim- 
ple, and that allegation of that para- 
graph of the indictment are surplusage 
and should be disregarded. The next 
paragraph the same way, that paragraph 
reading as follows: 


“*That in addition to said 140,00 acres, | 


directly secured by said bond issue, the 
defendants were the owners in fee simple 


of 560,000 acres more of such coal and | 


timber land in said State of West Vir- 
ginia, which was and would be additional 
security for the said bond issue;’ 

“That allegation should be disre- 
garded as surplusage because the word 
‘defendants’ is used in each of those 


paragraphs where such proof as there | 


is on that subject related to the Colonial 


Timber Company and not to the de- 


fendants.]” 

The question of surplusage and the 
question of variance in crimittal proce- 
dure, while quite distinct from each 
other, may yet be closely related. 
former has been variously defined as, 
allegations of matter wholly foreign and 
impertinent to the cause: unnecessary 
averments in an indictment: any allega- 
tion without which the pleading would 
yet be adequate. Wharton Crim. Evid., 
10th Ed., Sec. 138; United States v. 
Noveck, U. S. S. C. May 10, 1926; State 
v. Whitehouse, 95 Me. 179; State v. Wat- 
141 Mo. 338. 


Variance is a difference or disagree- 


{| ment between the essential parts of a 





legal proceeding, that to be effectual 
must agree with each other. In its com- 
mon form in criminal procedure it is a 
disazreement between the allegations of 
the indictment and the proof. This dis- 
agreement must be in some matter 
which in point of law is essential to the 
charge. Wharton Crim. Evid., 10th Ed., 
Sec. 90; Mulligan v. United States, 120 
F. 98 (CCA 8); State v. Wadsworth, 30 
Conn. 55, 57. 


Tests Are Given 


For Fatal Variance 

Tests of fatal variance are: was de- 
fendant misled; will defendant be pro- 
tected against a future proceeding. Ben- 
nett vy. United States, 194 F. 630, af- 
firmed 227 U. S. 333. Or as stated in 
Harrison v. United States, 200 F. 


“Upon the question of variance be- 
tween indictment and proofs, the con- 
trolling consideration should be whether 
the charge was fairly and fully enough 
stated to apprise defendant of what he 
must meet, and to protect him against 
another prosecution, and whether those 
particulars in which the proof may differ 
in form from the charge support the 
conclusion that respondent could have 
been misled to his injury.” 

These principles and distinctions were 
recognized and clearly stated by Justice 
Story in the early case of United States 
v. Howard, Fed. Cas. No. 15403. He 
said: 

“Two questions generally arise. .The 
first is, what allegations must be proved, 
and what may be disregarded in evidence. 
The second is, what is sufficient proof 
of allegations, which cannot be disre- 
garded in evidence. The former includes 
the consideration of what constitutes 
mere surplusage, in an indictment; the 
latter what properly constitutes vari- 
ance.” 

Though the two questions are distinct, 
yet they both often arise in the same 
case and in reference to the same sub- 
ject matter. 

In the case last cited the indictment 
charged that on board a certain ship ly- 
ing within the jurisdiction of a foreign 
state, the ship belonging to David R. 
Greene, Dennis Wood, William Nye and 
Clement P. Covell, citizens of the United 
States, defendant Howard’ did assault 
one Stanton. The proof showed that the 
name of one of the owners was Willard 
Nye and not William Nye. The question 
of variance and the question of surplus- 
age were both raised. The tests of sur- 
plusage and of material variance were 
stated by Justice Story as follows: 

“The material parts which constitute 
the offense charged must be stated in the 
indictment, and they must be proved in 
evidence. But allegations not essential 
to such a purpose, which might be en- 
tirely omitted without affecting the 
charge against the defendant, and with- 
out detriment to the indictment, are con- 


sidered as mere surplusage, and may be, 


disregarded in evidence. But no allega- 
tion, whether it be necessary or unneces- 
sary, whether it be more or less par- 
ticular, which is descriptive of the iden- 
tity of that which is legally essential 
to the charge in the indictment can ever 
be rejected as surplusage. * * * 


Substance of Matter 
Held All That Counts 


“In regard to the other question, what 
is sufficient proof of allegation, which 
eannot be disregarded as evidence, or, 
in other words, what constitutes a ma- 
terial variance in proof from the charge 
in the indictment, the general rule is 
that a variance between the indictment 
and the evidence is not material, pro- 
vided the substance of the matter be 
found.” 

Applying the principles thus an- 
nounced to the facts of that case, the 
court announced its conclusion as fol- 
lows: 

“T think the names of the owners may 
be either rejected as surplusage; or the 
variance as to the proof was as to a faci 
purely immaterial.” 

Turning again to the case at bar, were 
the allegations that defendants were rep- 
resented to be the owners of the West 
Virginia lands surplusage? 

The offense denounced by section 215 
is the use of the post office establishment 
in the execution of a scheme to defraud; 
while the scheme itself must be suffici- 
ently set out to acquaint defendant with 
the particulars of it, yet the scheme need 
not be set forth with that particularity 
which would be required, if tMe scheme 
was the gist of the offense. Brooks v 


The | 


—+ 


 Tnntentt Is Declared 
Above Mere Detail 


Results to Be Fatal, Is 
Decision of Court. 


United States, 146 F. 
Gould v. United States, 209 F. 730 (CCA 
8); Sandals v. United States, 213 F. 569; 
Mounday y. United States, 225 F. 965 
(CCA 8); McClendon v. United States, 
229 F. 523 (CCA 8); Gardner v. United 
States. 230 F. 575 (CCA 8); Chew v. 
United States, 9 F. (2d) 348, 351 
{CCA 8). 


the mails in execution of the scheme to 
defraud. It is essential to prove the 
existence of the scheme. The scheme 
may be made up of many elements. 


that the jury may be justified in finding 
the existence of the scheme. But no par- 
ticular element need be proven 
other elements, when proven, are suffi- 
cient to establish the scheme. 





one of the subelements was the making 
of certain representations as to the own- 


ership of the lands designated as security | 


for the bonds issued by that corporation. 
This subelement of representation as to 
the ownership of the lands was not vital 
to the scheme. If the bonds issued by 
the Colonial Timber & Coal Corporation 
were in fact secured by the lands in 
question, 
the title stood in 
the corporation. 

It may perhaps be doubted whether 
even the issuance of bonds by the Co- 
lonial Timber & Coal Corporation was 
vital to the existence of the scheme. 
There were other elements, such as the 
issuance and sale of stocks, bonds and 
certificates by the Guaranty 
Companies and the banks mentioned, 
which alone, if proven, might well be 
held to sufficiently show the scheme to 
defraud. 


Question of Ownership 


Held Immaterial 


Indeed, so distinct were these other 
elements from the issuance of Colonial 
Timber & Coal Corporation bonds, that 
plaintiff in error took the position at the 
trial that there were several distinct 
schemes involved, and moved that. the 
Government be compelled to elect which 
one of the alleged schemes it would rely 
upon. This alleged representation as to 
ownership, not being of the essence of 
the offense, could properly be considered 
surplusage; and if the remaining ele- 
ments alleged were sufficient to prove a 
scheme substantially the same as the 
one alleged, the rejection of the surplus- 
age would not constitute an amendment 
to the indictment. Instances of disre- 
garding surplusage in an indictment are 
not uncommon. United States v. Noveck, 
supra; Fall v. United ee 209 F. 547 
(CCA 8); Chambers United States, 
237 F. 513, 522 (CCA. 8); Silkworth v. 
United States, 10 F. (2d) 711, 715; Ker- 
cheval v. United States, 12 F. (2d) 904 
(CCA 8). 

Was there a fatal variance? The 
proof must establish the scheme substan- 
tially as alleged in the indictment 
(Brown v. United States, 146 F. 219 
[CCA 8]), yet variance in matters not 
of vital importance is not fatal. 

In Farmer v. United States, 223 F. 
903, certiorari denied 238 U. S. 638, the 
variance claimed between the allegation 
and the proof as to the number of the 
parties who entered into the original 
scheme to defraud, was held not fatal. 

In United States v. Smith, 222 F. 165, 
the variance claimed between the allega- 
tion and the proof as to the truth of a 
representation that defendant was a 
physician, was held not fatal. The court 
in its opinion said: 

“Counsel for the United States were 
following good principles of pleading in 
characterizing each element in the fraud- 
ulent scheme as false in fact, as well as 
fraudulent in use. By this the burden is 
not assumed of proving every averment 
of falsity, as well as the averment of 
fratid. The case is within the principle, 
the soundness of which is not contro- 
verted by counsel for the defendant, that 
the consonance of probata and allegata 
does not require that every averment in 
the indictment should be proved in order 
to warrant a conviction. It is enough if 
so much of the charge be proved as con- 
stitutes an offense against the law, and 
the offense for the commission of which 
the defendant stands indicted.” 

See also United States v. 
supra; Rieger v. United States, 
- (CCA 8); Grand Rapids & I. Ry. Co. 

. United States, 212 F. 577. 

We think the variance in the case at 


Howard, 
bar comes well within the tests in the 
| 


107 Fy 


cases cited, and was not a fatal variance. 

The cases cited by counsel for plain- 
tiff in error are not, when properly an- 
alyzed, opposed to the foregoing conclu- 
sions. 

Ex parte Bain, 121 U.S. 1, involved a 
change in the indictment which went to 
the gist of the offense. It was a change 
in the charging part of the indictment 
by striking out certain words. 

In the case at bar nothing was stricken 
from the indictment. The jury were 
simply told to disregard certain -allega- 
tions not going to the gist of the offense, 

Ex parte Bain does not 
See Hall v. United States, 
Lane, 265 
United States v. Noveck, 
supra; Silkworth v. United States, supra. 

Another case relied upon by plaintiff 
in error is Naftzger v. United States, 
200 F. 494 (CCA 8). That case simply 


as surplusage. 
prohibit this. 
168 U. S. 632, 6394 Goto v. 
U. S. 393; 


Variance Must Have Telling | 


223, 227 (CCA 8); | 





The gist of the offense is the use of | 


If | 
so, it is necessary to prove a sufficient | 
number of the elements of the scheme so | 


if the | 


it would not be vital whether | 
the defendants or in | 
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Bankrupt Entitled. 
To Discharge When | 
Fraud I Is Not Not Shown 


'Court Ascribes Mistakes in 


Statement to Imperfect 
Knowledge of Eng- 
lish Language. 


IN RE AxEL W. CARLSON, BANKRUPT} 
DISTRICT Court, DistRICT oF IDAHO, 
No. 3118. 


Upon ean objection to a discharge, the 
court pointed out that the inability of 


| the bankrupt to speak English very well 
| may have been the cause of certain mis-4 


takes in statements prepared; and that 
in the absence of proof of a wilful with- 
holding or concealment—in short, actual 
fraud by the bankrupt, his discharge 
would not be denied. @ : 

F. M. Bistline appeared for the object- 
ing creditors, and A. S. Dickinson: for 
the bankrupt. 

The full text of the opinion by Judge 
Dietrich follows: f 

There is no substantial evidence. te 
support the first objection relating .to 
the keeping of books of account, and the 
second relating to the alleged payment 
by the bankrupt to his attorney of $100, 


| and they are overruled without comment. 
In the instant case one of the elements | 


of the scheme was the formation of the | 
Colonial Timber & Coal Corporation; and | 


Actual Fraud Not Shown. 

The other charges are either of false 
statements in the verified schedules or of 
fraudulent removal or concealment ~of 
property, and all involve the same gen- 
eral question. Such objection can not be 
sustained unless it appears that the con- 
duct of the bankrupt was immoral; that 


| is to say, a mere misstatement of fact 
| in the schedules would not be a suffici- 


ent ground for denying discharge, nor 
would the fact that the bankrupt failed 
to list one of his items of indebtedness, 
nor the fact that not all of his property 


| was turned over or exhibited to the 


trustee. 

There must be a wilful misstatesialll 
of fact under oath, which in effect con- 
stitutes perjury. There must be a wilful 
withholding or concealment—in short, 
actual fraud. 

With this rule of law in mind I have 
given careful consideration to the evi- 
dence, and while it is not entirely satis- 


| factory I have not been able to find that 
| the bankrupt knowingly made a false 
oath or wilfully withheld or concesitg 


his property. 

We are very greatly handicapped . iin 
getting at the exact truth, and giving 
true significance to some of the facts, 
because of the circumstance that the 
bankrupt manifestly speaks and under- 
stands the English language’ imperfectly, 


|} and some of the testimony tendingto 


establish the charges are explained away 
by the reasonable view that he was 
either misunderstood or himself had a 
misapprehension of what was said te 
him. ‘ 
Measure of Truth Difficult. 

Bankrupts as a rule have very little 
knowledge of the law, and must depend 
upon counsel, and some times in making 
up schedules it is no easy matter to get 
all the facts from one who understands 
and speaks the English language so im- 
perfectly. And like considerations apply 
to the efforts of attaching creditors. to 
elicit information. 

Undoubtedly the relations between the 
bankrupt and some of his neighbors with 
regard to crops and the disposition of 
the same, and to indebtedness, were 
somewhat complex, and it would prob- 
ably require some time and patience. to 
unravel these relations and get at the 
exact truth. 

Upon the whole, while there is room 


_for suspicion that there may have been 


an attempt to withhold and conceal and 
dispose of property, after all it amounts 
to little, if anything, more than suspi- 
cion, and I feel\constrained to overrule 
the objections. 

October 25, 1926. 


holds that an unnecessary allegation, 
which, however, was descriptive of the 
identity of something which was legally 
essential to the charge, could not be con+ 
sidered surplusage. The case is merely 
an instance under the rule announced by 
Justice Story in United States v. Howe 
ard, supra. 

United States v. Denicke, 35 F. 407, 
relied upon by plaintiff in error is an- 
other instance of the same kind. 7 

Brown v. United States, supra, ‘also 
relied upon, was a case where the proof 
failed to establish the scheme even sub- 
stantially as alleged. No such claim is 
or could be made in the case at bar. . 

Our conclusions are: That the chal- 
lenged port of the charge of the court 
did not constitute an amendment to the 
indictment; that the allegations in cons 
troversy, not being in reference to a nec+ 
essary ingredient of the offense, could be 
considered surplusage and be ~ disré- 
garded; or that the variance between 
allegation and proof was as to an imma 
terial fact and therefore not fatal. ~ 

In considering this case, we have dealt 
mainly with the questions of surplusa 
and variance, because those were 
questions presented by counsel. Bis 
there is another ground upon which the 
judgment in the case at bar should be 
affirmed. It is this: 

In cases involving use of the mails ‘in 
execution of a scheme to defraud, whi 
a number of false representations are 3 
leged, as in the present case, tending 
prove the existence of the scheme, it 
not necessary to prove all of the f 
representations charged, if proof 
lesser number lays a sufficient fourid 
tion for a finding by the jury that sed, 
scheme in substance was in fact de 
Nash v. United States, 229 U. S. = 
United States v. Smith, supra; ue 
United States, 223 F. 919, 925; Chan 
v. United States, supra; Bergera 
United States, 297 F. 102, 112 (CCA 8} 
Silkworth v. United States, supra. 

Judgment affirmed 

October 4, 1926, 
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Commerce 


Method Is Outlined 
For Obtaining More 
Crude Oil From Land 


Stimulation of Yield Called 
One of Greatest Prob- 
lems of Petroleum 
Industry. 


The Bureav of Mines of the Depart- 
ment of Commerce, in a statement just 
issued describes methods now in use for 
getting more crude oil out of oil sands 
that have become unprofitable by the 
usual methods of production, and points 


. out. that this problem is perhaps the | 


greatest now confronting the industry. 
The statement, in full text, follows: 


The recovery or partial recovery of | 


the oil remaining in oil sands after the 


usual methods of pfoduction have become | 


unprofitable is perhaps the greatest 
problem in the petroleum industry today, 
states Ben E. Lindsly, petroleum engi- 
meer of the Bureau of Mines. The 
amount of this oil remaining in the sand 
is variously estimated by those familiar 
with the subject to be 20 to 90 per cent 
of the original content. 
Progress is Outlined. 

The progress made in the oil industry 
during the past few years relative to 
the prevention of evaporation losses; to 
improvement of cracking processes, 
whereby the gasoline yield from many 
crudes has been doubled and trebled; to 
the increased recovery of gasoline from 
natural gas; and many other develop- 
ments, remarkable as they are, can be 
applied only to that comparatively small 
portion of petroleum products which 
are raised to the surface. A device or 
process which would cut development 
costs to one-half would probably result 
in a much smaller profit to the oil in- 


dustry, than the profit derived from an | 
cent recovery of the | 


additional 10 per 
total amount of oil in a pool. Various 
methods have been used and many others 
proposed, for the increase of oil recov- 
ery from normally depleted sands. 
French Method Described. 

In France, oil sands are being mined 
by means of shafts and galleries. In 
other places, notably the Bradford, 
Pennsylvania, field, the yield has been 
increased by means of water flooding, 
wherein water is introduced into the 
sand to displace oil, and drive it to pro- 
ducing wells. It has been claimed that 
a well planned flood drive might produce 
as much oil from the Bradford field as 
has already been produced, thus leaving 
a residue of 75 per cent of the original 
amount of oil in the sand. 


estimated that in better parts of the 


Bradford field, water flooding will pro- | 


duce 6,000 barrels or more of oil per 
acre in addition to the 3,000 or 4,000 
barrels which have already been pro- 
duced by ordinary methods, and that 
about 20,000 barrels of oil per acre will 
remain in the sand after flooding. 
} Vacuum Sometimes Used. 
Vacuum has been used extensively in 


Eastern and Mid-Continent fields for the | 


purpose of stimulating production, and 


in recent years the Smith-Dunn or the | 


Marietta compressed air process has 
been used with success in some of the 
Ohio and Appalachian fields. This lat- 
ter process consists in principle of pump- 
ing air or gas 
hereby artificially restoring in whole or 
in part, the propelling force of the origi- 
nal gas. 

A discussion of the application of com- 
pressed air to the Elliott pool, Nowata 


County, Oklahoma, which resulted in a | 


substantial increase in the average daily 
production of the field, is contained in 
Serial 2778, by Mr. Lindsly, copies of 
which may be obtained from the Bureau 
of Mines, Department of Commerce, 
Washington, D. C. 


Smoking at Oil Wells 


Declared Dangerous 


Bureau of Mines Says Only. - 
“ | port competition. The Germans contended 


Safety Matches Should Be 
Carried in Fields. 


The Bureau of Mines of the Depart- | 


ment of Commerce, in a statement just 
tmade public, has called attention to fire 
hazards at oil and gas wells, and cautions 
against smoking and the carrying of 
‘matches other than safety matches in the 
‘Immediate vicinity of such places. The 
‘statement, in full text, follows: 

Smoking and the carrying of “strike 


‘anywhere” matches should be prohibited | 


about oil wells, oil tanks, gas traps, and 
wherever oil and gas are liable to be 
present. Many companies have “no smok- 
ing” rules at derricks that apply only 
‘when gas or oil is present. Such a rule 
is effective only when absolutely enforced. 

Without doubt the most effective way 
to curb smoking at derricks is to pro- 
hibit smoking and the carrying of 


matches other than safety matches at | 
is | 
There can then be no ques- | 


the derrick from the time a well 
spudded in. 
tion in the minds of the drilling crews as 
to when it is safe to smoke and when not. 
At least one of the major California oil 
companies has such a rule in effect and 
as a result this company has a wonderful 
fire record. 
Open-flame lights of any kind are 
Pocket electric flashlights are not only 
safer to use than kerosene lanterns but 
they give a more satisfactory light. Lan- 


terns sometimes tip over and explode, to | 


say nothing of the hazards of igniting 
combustible 
lanterns. 
Many companies have for years fur- 
nished portable electric lanterns to their 
pumpers. The results obtained in 
elimination of fires have been gratifying. 


it is alse inadvisable to draw gasoline, | 


“tember 30, 


| 39,777,179 pounds 


It has been | 


into the oil sand, and | 
| tariffs. 
| German railway management exerted ef- 
| forts to secure as much traffic as possible 
| for North Sea and Baltic ports. 


| situation will be 
hazardous around inflammable gas and oil. | 


gas that may surround the | 
| off. 


the | 


Factory Output of Lard 


Leads in Fats and Oils | 


The Department of Commerce, on No- 
vember 4, made public the figures on the 
production of fats and oils for the third 
quarter of 1926. The statement in full 
text follows: 

Factory production of fats and oils (ex- 


| clusive of refined oils and derivatives) 


during the three-month period ended Sep- 
1926, was as follows: Vege- 
445,150,318 pounds; fish oils, 
; animal fats, 498,716,- 
pounds; and grease, 91,512,361 
pounds; a total of 1,075,156,083 pounds. 
Of the several kinds of fats and oils cov- 
ered by this inquiry, the greatest produc- 


table oils, 


99 


ond 


tion, 374,591,626 pounds, appears for lard. | 


Next in order is linseed oil with 174,056,- 
852 pounds; cotton seed oil with 165,- 
704,818 pounds; tallow with 121,883,075 
pounds; coconut oil with 
pounds, and corn oil with 
pounds. 


30,770,307 


The production of refined oils during , 


the period was as follows: Cottonseed, 
109,968,513 pounds; coconut, 60,491,259 
pounds; peanut, 2,659,457 pounds; corn, 
23,092,079 pounds; soya bean, 4,309,330 
pounds; and palm-kernel, 175,350 pounds. 
The quantity of crude oil used in the pro- 
duction of each of these refined oils is in- 
cluded in the figures of crude consumed. 


Ports of Hamburg 


And Trieste Adjust 


Rivalry Over Traffic 


Struggle for Ocean and Rail 
Business Said to Have 
Existed for Several 
Decades. 


The old rail-and-ocean traffic rivalry 
between the ports of Hamburg and 
Trieste is reported in the Italian press 
to be adjusted. Commercial Attache A. 
A. Osborne, at Rome, in a message to 
the Department of Commerce, makes 


observations on the latest Central Euro- | 
pean move which obviates a competitive | 
international ! 


situation which had its 

significance since far before the war. 

The full text of the department’s sum- 
mary of the message follows: 
Struggle Is Ended. 

The struggle for rail-and-ocean traf- 


fic which has been carried on for several | 


decades between the rival ports of Ham- 


| burg and Trieste is to be concluded as a 


result of an agreement between the man- 
agements of the railways reaching the 


Adriatic and of the Reichsbahn (German | 


state railways). 

This competition for trans-oceanic 
traffic from and to Central Europe has 
been in existence for many years. 
that competition, the ports of Trieste 
and Fiume were aligned against Ham- 
burg, Bremen, Stettin and other North 
German ports. Before the World War 
the empire of Austria-Hungary could 
direct traffic to the two first-named ports 
by means of established tariffs, while 
Germany could contribute to equilibrium 
with an order schedule of rates that 
gave the German ports their share of 
the desired freight. 

Unity Was Impaired. 

The break-up of Austria-Hungary after 
the war 
During the inflation period the 


The 
Adriatic lines countered with individual 
rate adjustments, but these arrangements 
were soon perceived to be too late, as 
they had been applied after the German 
reductions went into operation and traffic 
had already been diverted from the Adri- 
atic ports. The lines serving these ports 
finally announced that they would meet 
all German rates between Central Euro- 
pean points and North German points 


| wit* corresponding rates from and to all 


shipping points on the Adriatic. This 
measure was adopted in November, 1925. 

Negotiations, for which provision was 
made in the Italo-German commercial 
treaty ratified at the close of 1925, were 
begun to ameliorate the effects of this 


that Hamburg was situated at a much 


| shorter distance from Czechoslovak and 


other Central European points than was 
Trieste. Representatives of the Adriatic 
lines, on the other hand, pointed out that 


| Trieste traffic was largely with the Medi- 


terranean, the Near East and Far Fast, 
and, furthermore, the rail distances ftom 
Hamburg to most points in Austria were 
twice the distance from those points to 


| Trieste. 


Cenferences Are Held. 


Conferences were held at Munich, 


Fiume and Hamburg. At the last-named | 
to | 


city a meeting from September 17 
20 arrived at an arrangement by which 
German ports, through appropriate rate 


| adjustments, would be allotted traffic to 


and from certain territories adjacent to 
the German borders and in the remaining 
zones rates would be fixed to favor the 
Adriatic ports. 

The foregoing briefly indicates a tem- 
porary adjustment which it is agreed 
will hold good through 1927. During 


| that year permanent adjustments of the 


rate structure will be made in order to 
eliminate certain anomalies and _ incon- 
sistencies. The Italian press report men- 


| tioned above expresses assurances that 


with the beginning of 1927 a normal rate 
instituted and that a 
basis of mutual understanding has now 
been reached for making definite 
rangements. 


ar- 


night unless the surroundings are wel! 
lighted. Some of the liquid may spill on 
the pumper’s clothes or the receptacle 
may run over before the faucet is turned 
Such petroleum products volatilize 
readily, and the vapors may become ig- 
nited from a spark that may be caused by 
the nails in the puniper’s shoes striking 
against iron steel from other 


or or 


kerysene or distillate from containers at | cuuses. 


62,980,899 | 


In | 


impaired the unity of freight | 
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Business 


Review 


Rapid Rise of Lira Said to Hamper Italian Business; 


Requirements of Britain for Coal 4 Are Only Half Met 


Canadian Railways 
Increé ase Earnings 


| Foreign Trade of Spain Re- 


ported Improved for 
Half of 1926. 


The weekly of world business 
conditions just made public by the De- 
notes that the 
the lira has caused busi- 
uncertainty in Italy, where it is 
to dominate conditions. The re- 
view also shows that coal requirements 
in England are only half met, the stop- 
| page stilt controlling the situation there. 

The full text of the summary of con- 

ditions in the world’s markets, based 

on cables and other reports received in 
the Department of Commerce, follows: 

Canada—With favorable weather pre- 

vailing the past week in the Provinces 

of Alberta and Saskatchewan, the wheat 
harvest has been nearly completed. Gen- 
erally, the crop is grading higher than 
was expected throughout the Prairie 
Provinces. There has been a slight fall- 
ing off of cash wheat prices in Winni- 
peg which has resulted in a reduction of 

10 cents per barrel on spring wheat flour. 

From both coasts the catch of fish 
for September amounted to 166,170,000 
| pounds, an increase of 12,000,000 pounds 

over the same month of 1925. 

The Canadian National Railways show 
| net earnings for September of $4,915,000 
as compared with $3,940,000 for Septem- 
ber, 1925. Employment at the beginning 
of October showed a further improve- 
ment, September being the best of any 
month since 1920. 

Great Britain—The British industrial, 
commercial and financial positions con- 
tinue in an unsettled state owing to the 
prolonged coal dispute. Coal production 
is now in excess of 1,000,000 tons weekly, 
but supplies are irregular and, including 
imports, they total only about one-half 
of normal requirements, while prices are 
| about double the pre-stoppage level. 

The adverse trade balance was £43,- 
000,000 greater for the first nine months 
of this year than it was the same period 
of 1925. On the other hand, new foreign 
loan issues at the end of September were 
£31,000,000 greater, and earnings on 
| shipping, tin, and rubber investments 
were larger. 

Italy.—The rapid rise in the value of 
| the lira has caused a general tone of 
anxiety in Italian business circles and 
hampered business activities. Cre#it re- 
striction policy continues in full vigor. 

Government revenues continue to make 
| @ good showing and balances for the 

first three months of this fiscal year have 
| returned a surplus of receipts over ex- 

penditures. 


review 
| partment of Commerce 
rapid rise of 
ness 
said 


Foreign Trade of Spain 


Shows Improvement 
Spain.—Spanish foreign trade during 
the first six months of 1926 shows a 


marked improvement over the figures for | 


the corresponding period of 1925. Im- 


pesetas as against 1,137,000,000 pesetas 
last year, 
pesetas against 800,000,000 pesetas last 
year. 

In large part this improvement is ac- 


ports of food products which this year 


were 110,000,000 pesetas more than dur- | 
Imports of food products in- | 
creased by 16,000,000 pesetas also. Gains | 


ing 1925. 


of 14,000,000 pesetas and 26,000,000 pese- 
tas and 33,000,000 pesetas are noted in 
the imports of animal products, machin- 
ery and vehicles and cotton manufac- 
tures, respectively. 


Imports of raw materials and chemi- | 


| cals showed decreases of 10,000,000 pese- 
tas each, and metals and manufactures 





and exports totaled 858,000,000 | 


s | 
| 
| 


| Egyptian 


—— 


September were higher than at any time, | 
| since the war, 


and stocks now threaten 
to become dangerously low. Turkish 
coal continues to be in great demand, 


and because of the government embargo | 


on washed coal available supplies are 
low and that quality as well as bunker 
coal is being rationed to meet the de- 
mand. 


Egypt—Stocks of colonial products in | 
continue | 
flour stocks in- | 


bonded warehouses 


to follow normal trends, 


| creasing because of easier prices in pro- 


duce centers. Coffee and rice stocks have 
fluctuated considerably. 

Although cotton goods stocks are lower 
than they have been for considerably 
over a year they are still about 50 per 
cent above the September, 1924, figures 
which can be considered as normal. 
future orders probably will be consider- 
ably limited until raw cotton prices be- 
come more stable. 

The total public debt of Egypt on 
March 31, 1926, stood at £E91,976,000, 
showing a reduction of ££196,000 through 


| the amortization of the guaranteed debt. 


were 18,000,000 pesetas under the 1925 | 


figures. Exports of raw 
export manufactures 
000,000 pesetas each. 
Norway—Uncertainty is the dominat- 
ing feature in the Norwegian business 
situation. The renewed fluctuation of 
the crown, culminating in its recent rise, 
and the English coal strike are largely 
responsible for this condition. 
‘mer development has had a serious ad- 
verse effect on Norwegian shipping and 
all export industries. Many shutdowns 
in the paper and other industries have 
been necessitated and the general eco- 
nomic depression has been intensified. 
Consumer demand, which has 
been low, has lessened, due to the antic!- 
pated price decline following the recent 
appreciation of the crown. The money 
market has been abnormally easy of late. 
Denmark—Extreme dullness was the 


materials and 
decreased by 20,- 


| keynote of Danish business during Octo- } 


ber. The coal situation is steadily be- 
coming more serious and while the di- 
rect result is beneficial to shipping, in- 
creased difficulties in the industrial field 
are also in accompaniment. 
Czechoslovakia—No change was noted 
during the month in the industrial de- 
pression of Czechoslovakia, which con- 


relief in sight. 


Position of Drachma 
Stronger in Greece 
Greece—The exchange position of the 
drachma is stronger and .banking cir- 
cles do not expect wide fluctuations in 
exchange during the next few weeks. 
Receipts from the toba¢cco monopoly are 
' steadily running higher. Purchases of 
new crop currants are being made spar- 
ingly, partly because of the improve- 
ment of drachma exchange, and partly 
because many foreign buyers overstocked 
with the lower-priced old crop. Olive 
and olive-oil production for 1926 is esti- 
mated at approximately the 
_ that of 9925. 
Turkey—Market conditions in general 
are not unfavorable. Mohair 


The for- | 


long | 





| per 


| port duty, 


Same as ! 


| very 


South Africa—Business in South 
Africa remained quiet during October, 
but, due to general brightening of the 
agricultural outlook, improvement is ex- 
pected. The demand for mining and gen- 
eral agricultural machinery is well sus- 
tained. The South African railways, an- 
ticipating a price rising owing to the 
European steel amalgamation, have 
placed an order for German rails in the 
amount of £250,000. 

Japan—The continued decline in the 
price of raw silk is causing considerable 
apprehension in Japan. On October 28 
Grand Double Extra was quoted in Yoko- 
homa at 1,480 yen per bale, against 1,550 
yen two weeks earlier. Producers are 
considering limiting production in order 
to prevent further declines. 

The Government has resumed ship- 
ments of gold to meet its maturing for- 
eign obligations, 4,000,000 yen having 
been shipped to the United States on the 
Tenyo Maru. 


Business Dull 
In North China 


China—Business conditions in North 
China are very dull, but the political 
situation in the Shanghai district is more 
stable. Passenger traffic between Hong- 
kong and Canton has become nearly nor- 


| mal, but cargo movement is increasing 


more slowly. ® 

The greater stability of the silver mar- 
ket is stimulating export inquiries from 
both Europe and America. However, the 


| normal seasonal revival of exports from 
| northwest China is delayed by the in- 


ability of shippers to move cargo over 
the Peking-Suiy uan Railway. 

Import business in the Peking-Tient- 
sin district is depressed by the decline in 
silver exchange and continued uncer- 
tainty of rail transportation, 


stuffs and petroleum products continue 
to move in normal volume. The com- 
bined returns of all American Consulates 


| in China show declared exports to the 


United States during the first 
months of this year 
$102,800,900, 


nine 
of United States 
compared with $125,700,- 


| 000 for the same period of 1925 
ports this year amounted to 1,153,000,000 | 


Philippine Islands—General buiness 
has been somewhat disturbed as a result 
of the slump in the American cotton mar- 
ket. Several failures have occurred 


| within the past ten days, mainly among | 
| Chinese firms 
counted for in the large increase in ex- | 


interested in the textile 


trade. 

Australia—The Commonwealth Gov- 
ernment is commencing high court action 
against the Government of South Aus- 
tralia’s imposition of the tax on petro- | 
leum sold in the State. 
is that the act impedes freedom of trade 
between Australian states and is inva- 
lid by reason of provisions of the Fed- 
eral Constitution. 

A bill has been introduced in the New 
South Wales Parliament proposing a tax 
on the unimproved value of large estates, 


the object of this legislation being to | 
divide large holdings of land and to en- | 
courage closer 


settlement. 

Wool sales in Sydney continue to show 
strength in continental competition. The 
highest price paid for greasy merino dur- 
ing this week was 28 pence. Wheat is 
quiet, old season stock selling at a nomi- 
nal price—6 shillings 7 pence per bushel. 
The new season’s wheat is selling at 5 | 
shillings 11 pence, the price based on 
January, February and March deliveries. 

Argentina—The slight tendency to- 
ward improvement which was apparent 
in the markets of Argentina during the 


early part of October continued through- | 


out the last seven days. The outstand- 
ing feature of the week ended October 
31, was high freight rates for the trans- 
port of export and import commodities. 
Despite this handicap, wheat exports 
have increased. 

The new wool clip has placed a plenti- 
ful supply of that product ‘on the mar- 
ket, thereby giving a stimulus to trade. 
The cattle market is inactive, although 
the demand for hides is greater and 
prices higher than in past weeks. 


Trade Slow, Money 


: af con- | Kasier in Brazil 
tinues with hardly any signs of positive | 


Brazil—Genera!l business continues 
slow although money is slightly 
easier. The milreis has been firm, but 
with a slight downward tendency; coffee 


is higher. Santos entries are now 32,- 


| 000 bags daily. 


Coffee exports for this crop are re- 
ported in Brazil to be approximately 15 
cent under those of the same date 
last year. 
passed the Pernambuco legislature ex- 
empting 30,000 tons of sugar from ex- 
and preparations are being 
made for the first shipment. 
ket has been affected already by 
legislation higher prices have 
sulted, 

Peru 


this 


and re- 


—There was no change in the de- 


| pressed condition of Peruvian trade dur- 


| ing the wee} 
sales in! 


ended October 30. How- 
ever. a feeling persists among merchants 


All’ 


although | 
such lines as automobiles, canned food- | 


The contention | 


It is reported that a bill has | 


The mar- | 


us| Conditions improve 
In Shanghai District 


Chinese Traffic 
Normal; Cheap Silk Worries 
Japan. 


that the low 
that improvement will follow, 
it is expected to be very slow. 

Exchange fluctuated sharply with but 
few transactions reported. Quotations 
for the Peruvian pound closed at $3.56 
on October 30, 
on October 25. 


| The revised income tax bill, providing, 
among other changes, 
ties on mineral exports, passed the Sen- 
ate on October 28. 
developments in the 
revision. Imports 
August amounted to LP1,514,947, of 
which the United States 
per cent, Great Britain supplied 17 per 
cent, and Germany 8 per cent. 

Venezuela—General economic condi- 
tions in Venezuela remained favorable 
during October, although a seasonal trade 
dullness prevailed during the month. 
Lack of coffee bills has maintained dol- 
lar exchange at the high level of 5.34 
bolivars. (At par the bolivar is 5.18 to 
the dollar.) 

The coffee and cacao markets are dull, 
with few offers from abroad. The de- 
cline in coffee prices is attributed locally 
to reported large releases of coffee from 
| Brazil. At Maracaibo, 1,865 metric tons 
coffee were received during October 
and nearly 1,300 metric tons were ex- 
ported through the port, which was 1,000 
tons less than shipped during the pre- 
vious month. The crop reported 
locally as 25 per cent less than normal 
in this region. 

Some business interests complain of 
over extension of credit to small firms. 
Equipment for the new governmental 
wireless station at Maracay is reported 
to be arriving. 


Emergency tariff 
into Peru during 





} of 


is 


Magdalena River 


Open to Navigation 

Colombia—The Magdalena is in good 
condition and’ navigation has continued 
without interruption during the past 
week. However, little progress has been 
made in relieving the congestion at La 
Dorado, the transfer point at the head 
of navigation on the lower river. The 
congestion at Buenaventura and on the 
Pacific Railroad continues. 


purchases but merchants are not buying 
much abroad. Local sales are fair, 
exchange steady. 

The proposed foreign loan of $100,000,- 
000 -has been under discussion in Con- 


near future. 


loan will be concluded within a short 
time. The matter of the Barco Conces- 
sion is being studied, but no immediate 
action is anticipated, locally. The 
| vision of the tariff is belteved in Colom- 


sion of Congress. 

Mexico—Business, 
pressed for several months, has 
no outstanding improvement during the 

week ended October 31. The paper and 
| stationery trade, which was very slow 
| during the first 15 days of September, 
| has shown a considerable improvements. 
| Sales of automobiles in the country dis- 
tricts have shown a slight improvement, 
while in a few cities sales of automobile 
trucks have decreased. Due to the small 
| number of sales and the difficulty of 
| making collections on cars already sold, 
banks are refusing to extend credit, with 
the result that a number of automobile 
dealers have been forced to close. 

The decrease in prices of silver has 
caused the cancellation of orders for 
| mining machinery, resulting in decreased 
| sales. 
' tailed and a number of mining companies 
| are said to be considering the closing of 
| their mines. 

Salvador—Business conditions in Sal- 





| vador have been prosperous during the | 


first six months of the present calendar 
| year. With a bumper coffee crop and 


| high prices attributed to the Brazilian | 


| valorization plan, the general purchasing 
| power of the people was increased and 
| money was plentiful during the first half 
of the .year. 

Recent local estimates of the coming 
season’s coffee crop in Salvador place the 
amount of about 500,000 bags of 150 
pounds each, or approximately 85 per 
cent of normal. The last coffee crop 
| was the largest in the history of the 
| country, amounting to approximately 
| 700,000 bags, and although the next crop, 
| anseiiiae to local predictions, will fall 
| far short of last season, the high prices 

prevailing at present indicate that the 
ee will enjoy another prosperous 
| year. 


W eather Is Favorable 
| To Crop in Porto Rico 


| Porto Rico—The commercial situation 
| in Porto Rico shows very little change 
| from the preceding weeks of October. 
| Present business conditions are slightly 
| behind those for the same period of last 
| year. However, the present 
seems better 
some time past. 
With a slackening in rainfall, weather 
| conditions remain favorable to growing 
crops. The prospeets are that the grind- 
| ing of the coming sygar crop will start 
early and that the output will equal last 
year’s production of 609,828 short tons. 
San Juan bank elearings during October, 
{ 1926, were about $400,000 behind those 
of October, 1925. 
Jamaica: Economic conditions in Ja- 
maica during October continued to. show 
| improvement. While 


November 
in number 


| Canal in September. 


Returning to- 


ebb has been reached and | 
although | 


as compared with $3.65 | 


for increased du- | 


There are no further | 


furnished 43 | 


The government is again making large | 


with | 


| gress, but no action is looked for in the 
It is expected in Colombia | 
; that arrangements for the Cundinamarca | 


| tric kettles. 


re- | 


bia to be unlikely during the present ses- tricity. 


which has been de- | 
shown | 


Production of silver is being cur- | 
Type Foundhig Industry 


outlook | 
than it has appeared for | 


Aut STATEMENTS Herein ARE GIVEN ON OFFICIAL 
BY 


AND WITHOUT COMMENT 


AUTHORITY ONLY 


THe Unirep States DAILY. 


Foreign Trade 


| Cargo in American Ships 


Leads in Transit of Canal 
The Department of War announced, on 
83, that the United States led 
of vessels, tolls and tonnage 


of cargo carried through 


Cargo carried in 
American bottoms was more than twice 
that of the nearest competitor. : 

The full text 
follows: 

For the month of September, 
sels of United States Registry 
procession through the 


1926, ves- 
led the 
Panama Canal. 


| British vessels were second, Norwegian 


ships were third and German fourth. 

The figures for the four leading na- 
tions were as follows: 

United States, 219 vessels; 
100.36 in tolls; 1,254,467 tons of cargo; 
3ritish, 122 vessels; $556,808.91 in tolls; 
573,140 tons of cargo; 
sels; $53,289.39 in tolls; 
cargo; German, 15 vessels; $52,107.00 in 
tolls; 58,217 tons of cargo. 

The following were the September 
totals: Number of vessels, 446; tolls, 
$2,019,626.42; tons of cargo, 2,239,457. 


Australia Declared 
Slow in Adopting 
Electrical Devices 


of Market for 
Sale of American Equip- 
ment Are Said to Be 


Possibilities 


Promising. 


than one-third of the 1,500,000 
dwellings in Australia are equipped with 


electricity, 


Less 


according to a report pre- 
pared by Howard E. Way, of the Electri- 
cal Equipment Division, Department of 
Commerce, on “Central Light and Power 
Plants New 


The report also contains information on 


in Australia and Zealand.” 


| the market for electrical goods, Ameri- 


best sale in 
The Depart- 


can products having the 
Australia, it was stated. 


lowing statement regarding the report, 


| the full text of which follows: 


The Australian market for electrical 


| household equipment has a long way to 
go before it reaches the point of satura- | 


tion. 
tricity 


With the increasing use of elec- 
in Australian homes, however, 


| the possibilities of this market for the | 
| sale of American devices are very prom- 


ising. 
Electric Iron Popular. 

At the present time there are about a 
million and a half dwellings in the Com- 
monwealth and less than a third of these 
are equipped with electricity. Even 
those equipped have been’ extremely 
saving devices. For example, only 2 per 
in Australia have vacuum cleaners, only 
1 per cent have electric toasters and elec- 


quarters of all the houses wired for elec- 
Seven per 
have electric fans and 20 per cent have 
electric radiators. Australian ladies, 
the report indicates, are not partial to 


the electrical curling iron and the an- | 
nual sales in the entire Commonwealth | 


are less than 100. 
British Are Competitors. 

American household appliances have 
the largest sale in Australia, especially 
in such items as vacuum cleaners and 
radiators. British electric fans and 
washing machines offer strong competi- 
tion to the American product, however. 
During the fiscal year, 1924-25, 
port reveals Australia’s total imports of 
electrical household : appliances were 
valued at 1,137,000 pounds sterling, of 
which United States manufactures a 
counted for more than 425,000 ae: 


C- 


Shows Decreased Output 


The Department of Cameunaces has is- 
sued a statement based on its census of 
manufactures covering the type founding 
industry. It shows that during 1925 that 


$2,500;000. 
text: 

According to data collected at the bi- 
ennial census of manufactures, 1925, the 
establishments engaged primarily in type 
founding and the manufacture of such re- 
lated products as brass rules, leads, slugs, 
ete., reported products valued at $2,434,- 
375, a decrease of 3.1 per cent as com- 
pared with $2,512,328 in 1928, the last 
preceding census year. 

Of the 18 establishments reporting for 
1925, five were located in Illinois, four in 
New York, and the remaining nine in 
“om other States. 


cuneate ‘ite: heavy pinisenen com- 
pared with those of September, ship- 
ments of cocoanuts, pimento, logwood, 


cacao and sisal showed substantial in- 
creases. The arrival of merchandise for 
the Christmas holidays has increased by 
18 per cent the value of October exports 
over those for September., 

Bank transactions are reported to be 
increasing and collections are much im- 
proved. Retail trade is still sluggish, 
but the general business situation is 
better. Construction activity is 
pronounced. The summer tourist traffic 
has proven encouraging. Favorable 
weather conditions have 


Dominican Republic: The seasonal de- 
pression and general dullpess in business 
which characterized . the) commercial 
situation in the Southern Provinces of 


| the Dominican Republic during August 
banana and coffee , 


continued without change in the month 


the Panama | 


of the announcement 


$1,095,- | 


Norwegian, 22 ves- | 
66,390 tons of | 


| by 


- ‘ | amount 
ment of Commerce made public the fol- | 


' ing that result. 
chary in the adoption of modern labor- | 


The electric flat-iron is the | 
one popular appliance among the Aus- | 


tralian housewives, being found in three- many greatly to expand the use of air- 


cent of the houses | 


' the end of 1927, 


the re- | 


more ;| 


created an ex- | 
' cellent outlook for agriculture. 


Coal Oil Extraction 
To Be Industrialized 
By German Capital 


I. G. Farbenindustrie Said to 
Be Building Near Merse- 
burg to Operate Process 

of Liquefaction. 


A report on further progress in Ger- 
many towards perfecting methods for 
extracting oil from coal and in establish- 
ing this industry has been forwarded to 
the Department of Commerce by W. T. 
Daugherty, Trade Commissioner at 
Berlin. 

The German dye trust, Mr. Daugherty 
says, is projecting a coal liquefaction 
plant, having decided to devote part 
of its recently increased capital for that 
purpose. Too much is not expected 
from this “oil from coal” process in 
the matter of relieving the world coal 
markets, Mr. Daugherty points out. 

Additional information concerning 
the reported plans of the large Ger- 
man concern, I. G. Farbenindustrie, to 
operate its “oil from coal process” is 
revealed in a speech delivered recently 
by the president of the United Steel 
Works at Dusseldorf. 

It was stated in the course of the ad- 
dress that the I. G. has announced that 
a part of its recent capital increase of 
1.1 billion marks, would be devoted to 
the erection of a coal liquefaction plant 
near Merseburg, Central Germany. 
Work on this plant already has been 
commenced, according to the German 
press. 

It is reported in Germany that the 
I. G. purposes to erect a new plant for 
coal liquefaction at Nachterstedt, Ger- 
many, and that it intends to operate 
the process of coal hydrogenation on 
lignite, or brown coal. It is claimed 
by this organization that 14 per cent 
of oil is obtained in the first run of this 
process. 

An article on this subject, which was 
written by Dr. Bergurs, the originator 
of the “oil from coal’ process, for a 
leading German newspaper, asserts 
that the operation of the process would 
no means relieve the oversaturation 
the world’s coai markets. The 
of coal required to produce 
even 1,500,000 tons of the oils de- 
rived from the process is only three 
to four million tons, the scientist stated. 
The consumptién of coal for use in this 
process would be small, he said, in pro- 
porticn to the annual German output of 
coal, which totals approximately 200,- 
000,000 tons of coal anually. 

Oil Independence Doubtful. 

Although the German press argues 
that the future development of this 
Bergin process will cause Germany to 
be independent of foreign sources of 
oil, it is questioned in that country 
whether a successful operation of the 
process would be capable of accomplish- 
Present consumption 
of motor fuels in Germany is estimated 


of 


: | at some 600,000 tons. 
cent of the electrically equipped houses | 


The use of automotive vehicles is in- 
creasing and the total now in operation 
is 425,800 as compared with 85,600 in 
1914. The termination of the Entents 
control of aviation is expected in Ger- 


craft and shipping is adopting oil fuel- 
ing to a greater extent. 

It is estimated in Germany, that, by 
the country will re- 
quire at least one million tons of motor 
fuel. 


Large Gain Is Noted 
In Exports of Paper 


Figures for Nine Months Found 
16% Larger Than in Same 
Period Last Year. 


[Continued Front oe 2a 
338,376 short tons and in value from $75,- 
626,019 to $89,855,822. 

Among minor imports, receipts of 
greaseproof, writing, surface-coated, and 
tissue papers were also larger than in 
1925, but gains in these classes were in- 
sufficient to offset losses in other lines, 
the aggregate value of imports, outside 
of newsprint, having fallen from $11,- 
762,517 during the first nine months of 


: _ 1925, to $11,410,281 during the first three- 
industry had an output valued at about | 
The statement follows in full | 


quarters of the current year. 

Imports of paper base stocks were val- 
ued at $90,025,919, a decrease of approx- 
imately $280,000 in comparison with the 
first nine months in 1925. Imports of 
pulpwood, which were valued at $11,- 
084,313 decreased by 1,241,685 cords to 
1,089,709 cords. Losses were also regis- 
tered in receipts of mechanical ground- 
wood, and waste rags, bagging, and pa- 
per, while incoming shipments of chemi- 
cal pulp and old rope and other paper 
stock advanced. 

Aggregate imports of paper base 
stocks, other than pulpwood, during the 
first nine months amounted to $78,941,- 
606 of which 191,021 tons, valued at $5,- 


| 863,182, represented mechanical. ground- 


wood, 665,726 tons, valued at $43,870,- 
263 sulphite pulp, 262,310 tons, valued at 
$16,621,511 sulphate pulp, and 227,406 
tons, valued at $12,586,650 rag and other 
base stocks. 


of September. teeartasions during Sep- 
tember, 1926, slightly exceeded those of 
the same month of last year. 

Banking conditions are dull and collec- 
tions in Santo Domingo City are slightly 
below normal, while in the country dige 
tricts collections are unsatisfactory an@ 
the estimates of the banks indicate thag 
returned bills average 50 per cent of 
total collections. There has been ne 
change in the generally unsatisfactory 


| eredit conditions. 


Additional Commerce news will be 
found on Pages 15 and 16. 
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AND WitHout COMMENT 


Railroads 


Security Holdings 
OFC. & N. W. Placed 
At $30,125,540.3: 


Carrier’s Cost of Rebuilding 

r = 

New Is Placed at $457.- 

847,865 by 
I, C, C. 

The Interstate Commerce Commis- 
sion has just announced a valuation 
of $477,000,000 of the Chicago and 
North Western for rute-making pur- 
poses us of June 80, 1917. 

The first part of the commission's 
report was published in the issue of 
November 5. The report continues 
as follows: 

The North Western owns a right 
public domain, in Nebraska, held 
noncarrier purposes, the original 

e | 
of which, as supported by accounting | 
Its present value is | 


ia 
for | 
cost | 


records, is $2,550. 
the same amount. 
The present value of noncarrier struc- 
tures on carrier lands is $161,816.80, dis- 
tributed by States as follows: 

Present value 

DM Sar ve cto sa nies $ 2,981.00 
Wisconsin 4,594.20 
Michigan 136,093.00 
Minnesota 9,690.00 
8,145.60 

135.00 

228.00 


In 
In 
In 
in 
In 
In 
In 


(Ae eee ee $161,816.80 

The investment of the North Western 
in miscellaneous physical property, on 
date of valuation, is recorded in its books 
as $607,046.84, consisting of the recorded | 
value of lands, 2.77 acres, $1,003, and 
of track material loaned to logging and | 
industrial companies, $606,043.84. The | 
portion of the charges for noncarrier 
lands included in this account which is 
applicable to the lands classified herein 
as noncarrier cannot be stated. 

Security Investments. 

The North Western owns securities of 
other companies, held for noncarrier pur- 
poses. Their par value is $42,694,293.96, 
and their book value, stated by the North | 
Western as its net investment in securi- | 
ties of other companies, is $30,125,540.33. | 


The North Western owns and holds |. 


cash on hand and material and supplies | 
in the amount of $20,550,508. Of this | 
amount, $6,500,000 is necessary for its | 
use as working capital and that sum is | 
included, therefore, in the final value 
stated elsewhere in this report. The re- 
mainder, $14,050,508, is owned and held 
by the North Western for noncarrier pur- 
poses. 

Aids, gifts, grants of rights of way, | 
and donations.—Of the lands owned by 
the North Western and included in the | 
preceding summaries of lands owned, the 
following were acquired through aids: 
Classification Acres P. value 

Carrier lands: 

Owned and used: 
Illinois 
| Wisconsin 4,355.12 
Michigan 4,989.92 
Minnesota 3,129.78 
Iowa 3,898.50 
Nebraska 7,238.65 
South Dakota .. 12,564.11 
North Dakota .. 36.21 
Wyoming 2,687.95 


$2,092,869 
1,255,546 
620,452 | 
1,289,105 
3,262,472 
1,265,507 
2,766,686 | 
29,800 
121,165 | 


562.91 


Total 39,463.15 


$12,703,602 | 
Owned but not used: 
Tllinois 
Wisconsin, 
Michigan 
Minnesota 
Towa 
South Dakota .. 


$2,033 

16 

8 

401 

7,155 
50,875 | 


0.42 
0.04 
0.79 
0.18 
0.64 
20.07 
60,488 


Total 22.14 


Grand total. 39,485.29 $12,764,090 | 
Noncarrier lands: 

Owned: 
Illinois 
Wisconsin 
Michigan 
Minnesota 


$113,971 
3,817,333 
3,297,943 | 
215,037 
125,169 
40,587 
306,725 
3,166 | 
164 


132,266.87 
158,884.08 
1,419.95 
67.34 
39.99 
658.16 
7.90 

27.27 


Nebraska 
South Dakota... 
North Dakota... 
Wyoming 


293,379.90 $7,920,095 
Original Value Unknown. 

Certain of these lands were reported 
as aids. Title to the other lands in- 
cluded above was acquired through 
deeds reciting merely nominal considera- 
tions. The commission is not able. to 
report the value of these lands at the 
time acquired. 

The Chicago and North Western re- | 
ports that its predecessors received 3,- 
113,146.64 acres of land grant lands 
from the States of Wisconsin, Min- | 
nesota and Michigan. These lands were 
originally granted to the States named | 
for the purpose of aiding in the con- | 
struction of railroads. 

The North Western reports gross re- 
ceipts of $16,342,960.28, disbursements 
of $8,737,972.99, and net receipts of 
$12,604,987.29 in connection with sales | 
of land grant lands. Of the total area | 
granted, 2,822,684.78 acres has been 
sold or contracted for sale, leaving 290,- 
461.86 acres ynsold on valuation date. 

There has been appropriated for right- | 
of-way purposes 4,060.09 acres of land 
grant lands. The value of these lands 
at time of acquisition is not known; 
their value on date of valuation is esti- 
mated by the North Western to be $7,- 
064,731.32. In adidtion, the company 
estimates the value of lots and lands 
at various townsites to be $327,704.80. 

The North Western reports that on 
account of lack of records it is impos- 
sible to determine the total amount of | 
concessions given; and that the obliga- 
tion to perform service at reduced rates | 
is perpetual. Such concessions as are | 


[Continucd on Page 15, Column 5.] | 


| Customs receipts......... 


| Pubile debt receipts...... 


| General expenditures..... 


| Other public debt exp.... 


| order 


| the 
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| DAILY STATEMENT 
Receipts and Expenditures 
of the 
U.S. T reasury 
At Close of Business, Nov. 3. 
(Made Public Nov. 5). 


Receipts. 
$305,665.07 
Internal-revenue receipts: 
Income tax 
Mise. internal revenue. 
Miscellaneous receipts... 
2,976,562.92 
200,000.00 
227,977,770.33 


Total ordinary receipts. 


Balance previous day.... 
$231,154,3833.25 

Expenditures. 
$3,642.437.71 
463,309.68 
62,552.78 
1,162.48 
34,926.46 
12,064.00 
22,467.76 
202,085.69 
4,371,153.64 
151,774.50 
226,631,405.11 


Interest on public debt... 
Refunds of receipts...... 
Panama Canal 

Operations in spec. accts.. 
Adj. Service cert. fund... 
Civil Service retire. fund. 
Investment of trust funds 


Total ord. expenditures 


Balance today 


POU 604244355 teehee $231,154,333.25 


Reduction Is Shown 
In Federal Income 
From Back Taxes 


An Average of $20,000,000 
Monthly Predicted for This 
Year, One-Fifth Below 
1925 Figure. 


[Continued From Page 1.1) 
count the returns for the fiscal year 1925, 
which are not listed as back taxes until 
after this fiscal year. Mr. Nash said 
that there were roughly 450,000 cases for 


the fiscal year, 1925, but he explained 
that a great number of them simply are 
awaiting the date for conferences be- 


tween the taxpayers and Bureau of In- . 


ternal Revenue representatives when set- 
tlements can be expected in a substantial 
percentage of them. 

The returns for the fiscal year 1926, 
nded last June 30, are in the auditing pro- 
cess and there is no way at this time to 
estimate their number, Mr. Nash said. 

“From these figures,’ Mr. Nash went 
on, “it is readily foreseen that as the tax 


| laws become of a more permanent char- 


acter, fewer disputes will arise. As the 
number of such disputes decreases there 
is a corresponding reduction.in the num- 


| ber of cases where we collect what we 
believe to be due and on which refunds | 


So I say it will not be | ¢ ; | 
y | ing November 1, 1946, at a premium of | 


are necessary. 


| long until the refunds and back tax col- 


lections, taken graphically, will converge | : 
a 7 | of; and thereafter at a premium of one- | 


of the principal | 


and offset each other. 


Refunds Hold Steady. 
“Refunds in the last fiscal year aver- 
They are amounting to about the same 
August, 


fiscal year, or through July, 


| September and October. 


“Now consider that back tax collections 
have dropped off about $5,000,000 a 
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Rate Complaints 
1. C. C. Reports 


P.& R. F. Railroad 
Authorized to Issue 
$881,000 in Bonds 


Proceeds of Securities Al- 
lowed by I. C. C. to Re- 
fund Maturing Ob- 
ligations. 


The Interstate Commerce Commission 
has just made public a report and order 


land and Rumford Falls Railway to issue 


Banking 


Foreign 


Exchange 


Bills and Securities Held by Reserve Banks 
$3,200,000 Below Holdings of Previous Year 


Note Circulation Increases $24,900,000 for Week and 
$42,000,000 Over Same Date in 1925. 


Although bills and security holdings | creased $24,900,000 in the week ending 


of the Federal Reserve Banks increased 
$70,700,000 between October 27 and No- 
vember 3, figures just made public by the 
Federal Reserve Board show 


total holdings on November 3 still were 
$3,200,000 below the corresponding date 


| a year ago. 


| by Division four authorizing the Port- | 


$881,000 of five per cent first mortgage | 
sinking fund gold bonds, to be sold at not | 


less than 99.56 and the proceeds to be 
used to refund maturing securities. 

The Commission also authorized the 
Portland and Rumford Falls Railroad and 
the Maine Central Railroad to guarantee 
the bonds. The full text of the report, 
dated October 13, follows: 

The Portland and Rumford Falls Rail- 
way, hereinafter called the railway, the 
Portland and Rumford Falls Railroad, 
hereinafter called the railroad, corpora- 
tions organized for the purpose of en- 
gaging in transportation by railroad sub- 
ject to the Interstate Commerce act, and 
the Maine Central Railroad Company, 
hereinafter called the Maine Central, a 
common carrier by railroad engaged in 
interstate commerce, by joint application 
filed in this proceeding on Augu&t 2, 
1926, have duly applied for authority 
under section 20a of that act for the 
railway to issue and sell not exceeding 
$890,000 of 5 per cent first mortgage 
sinking fund gold bonds; the railroad to 
assume obligation and liability as guar- 
antor for; and the Maine Central to as- 
sume obligation as guarantor in respect 
of the payment of the principal of and 
interest on such bonds. No objection to 
the granting of the application has been 
presented to us. 

The railway represents that as of Nov- 
ember 1, 1926, it will have outstanding 


| Gold with Federal reserve agents......... 


an issue of approximately $765,030 df its | 


4 per cent consolidated first mortgage 
gold bonds due November 


2, 1926, and | 


$116,877 of its 4 per cent sinking fund | 


gold bonds due August 1, 1927. In order 
to secure the funds to pay these bonds, 
it proposes to issue $881,000 of 5 per cent 


first mortgage sinking fund gold bonds | 


under and to be secured by a mortgage 
to be dated November 1, 1926, to be 
made by it to the Union Safe Deposit 
& Trust Company, 
These bonds are to mature November 1, 


of Portland, Me. | 


19251, but it is provided in the mortgage | 


that sufficient amounts shall be paid into 


| a sinking fund to retire $17,000 of the 


| aged something like $12,000,000 a month. | 


| 


| figure in the first four months of this | 


month in the same four months and it is | 


obvious that within a few years, perhaps 
by the next fiscal year, refunds and back 


| the best offer received. 


tax receipts will be so nearly equal that | 


neither will be taken into account in 
computing government receipts and dis- 
bursements.” 

Bureau officials, under Mr. Nash’s di- 


| rection, now are preparing definite fig- 


ures on back tax collections and refunds 
for presentation to committees of Con- 


| gress in the next month. These statistics 


are expected by Mr. Nash to play an im- 


| portant part in the appropriations to be 


made because they will show in a general 
way what may be expected within the 


| next year or two in Federal income and 


outgo. 


Permission Given Railroad 
To Operate Interstate Line 


Division 4 of the Interstate Commerce 
Commission has approved a report and 
authorizing the Indian Creek 
Valley Railway to operate in interstate 
and foreign commerce a line from a con- 
nection with its line at Jones Mill to 
Blair mine, about four miles. 

Division 4 also authorized the Ala- 
bama, Tennessee and Northern Railroad 
Corporation to constrtict an extension of 
its line in Washington and Mobile 
counties, Ala. 


| the bonds above mentioned which it 


bonds annually. 
Under the terms of the mortgage, the 


bonds may be retired through the sink- | 


ing fund at par and accrued interest. 


The mortgage further provides that the | 
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proposed bonds shall be subject to re- | 


demption as follows: Prior to and in- 


cluding November 1, 1941, at a premium 
| of 2 per cent of the principal amount | 


thereof; thereafter, prior to and includ- 
1 per cent of the principal amount there- 


half of 1 per 
amount thereof. 
The Maine Central solicited 
from various bankers for the purchase 
of these bonds, and 10 offers were re- 
ceived from bankers located in New 
York City, Boston, Mass. and Portland, 
Me. Arrangements have been made for 
their sale to Maynard S. Bird & Com- 
pany and their associates, all of Port- 
land, Me., at a price of 99.56 per cent 
of par and accrued interest, which was 
On that basis, 
the average annual cost to the railway 
will be approximately 5.04 per cent. 


cent 


premises of the Railway for a term of 
1,000 years from Aprail 1, 1907. As 


part of the consideration for this lease | 


the Railroad agreed to guarantee pay- 
ment and to pay the principal of and 
interest on all obligations of the Railway 
of every name and nature, inclusive of 
is 
now proposed to refund. In case the 
bonds were not paid at maturity then, at 
the option of either party, new bonds 


offers | 


Bills discounted by the 12 banks went 
up $44,000,000 in the week ending No- 
vember 3, making the total for that date 
$39,600,000 above the amount reported on 
November 4, 1925. 

Federal Reserve note circulation 


in- 


that the | and Federal Reserve note liabilities stood 


November 3. 
the same date, an increase of $42,000,000 
was shown in the circulation. 


The ratio of total reserve to deposit 


2 
vo, 


at 72.8 per cent on November a drop 
of .8 per cent in the week but a gain 
of 1.3 per cent in the year ending on 
that date. 

Following is the tabulated statement 
of resources and liabilities of the 12 Fed- 
eral Reserve banks combined as prepared 
by the Federal Reserve Board, the fig- 


—_+ures being in thousands of dollars: 


(In thousands of dollars.) 


RESOURCES. 


Gold redemption fund with U. S. Treasury 


Gold held exclusively against F. R. notes..... 


Gold settlement fund with F. R. Board 
Gold and gold certificates held by banks 


Total gold reserves..... 
Reserves other than gold 


Total reserves 

Non-reserve cash 

Bills discounted: 
Sec. by U. S. Government obligations 
Other bills discounted. . 


Total bills discounted 
Bills bought in open market 
U. S. Government securities: 
WONUGs £6 6156 6st C ess fara 
Treasury notes......... 


Certificates of indebtedness.......... owe 


URGE BOCUNIGION sh ioc tee i veceseeeeeeean 


Foreign loans on gold 


Total bills and securities............ 
Due from foreign banks................- 


Unccllected items 


fo ee eee eer 
FU GUNGT FURGUPOOG so. s oi Piece cese eves 


Total resources 
LIABILITIES. 
F. R. notes in actual circulation 
Deposits: 


Government 
Foreign bank 
Other deposits 


OORT GATUMIED s. 65.6 ay eS eeciees ee weeess 


Deferred availability items.............. 
Capital paid in 


Total liabilities 


11-4-25 
1,832,277 


11-3-26 
eb hi Evie 1,337,772 


61,931 


10-27-26 ° 
1,411,623 
54,150 
1,399,703 
789.574 
617,997 


1,465,753 
727,545 
630,029 


2,823,327 2,772,563 


20,026 


130,750 


763,252 
637,040 


2,954,077 2,880,281 
46,957 52,841 
330,229 


306,109 


347,003 
328,895 
675,898 
332,098 


316,185 

315,78 
636,538 
342,453 


631,928 
307,541 


47,211 
136,416 
118,719 


302,346 


46.611 
135,901 
117,662 
300,174 

2,500 


1,316,036 
640 
687,010 
61,593 


18,282 


312,842 
650 
695,976 
60,051 
15,961 


650 
693,558 
60,047 
13,752 


5,010,743 


5,065,122 5.017,063 


1,755,430 1,730,511 
2,216,896 
385.46 
8,258 
17,451 


32,93: 
12,186 
23,976 
2,281,131 
638,465 
124,592 
220,310 
22,254 


2,276,419 
665,233 
124,579 
220,810 

23,351 


2,315,000 
631,259 
116,653 
217,837 





5,065,122 5.017,065 5,010,743 


Ratio of total reserves to deposit and F. R. note 


liabilities combined 


73.6% 71.5% 


72.8°¢ 4 


Contingent liability on bills purchased for foreign 


cCorrespondents.........eece cess eeeeees 


Rate Complaints 


Filed With I. C. C. 


Cheney Brothers, In., the Manchester | 


Lumber Company and other firms located 
at Manchester, Conn., allege that freight 


| rates on anthracite and bituminous coal 


from Pennsylvania, Maryland and West 
Virginia are unjust and unreasonable, in 


| a ‘complaint made public by the Inter- 
| state Commerce Commission on Novem- 


| ber 5. 
require establishment via all rail and | ’ Le 
- cancion Upon investigation found: _That through 
| Haven & Hartford 
. 1 ¥. joint r 2s not exceeding the 
‘ " t dated | Toutes and joint routes no ° ( 

sae Soars <a ae yo Rail. | present rates to other stations in Man- 


*, 2 ir , as i d } 4 
road acquired by lease’ the property an | Gossaiatennts 


| ment of the joint through routes prayed | 


The commission is requested to 


tidewater points of the New York, New 
Railroad through 


chester, nor the rates to Hartford, Conn. 
demand reparation 


$70,000. 


The South Manchester Railroad, one of | 
the defendants in the Cheney Brothers’ | 


complaint, filed 2 cross-complaint in 
which the road consents to the establish- 


for by the Manchester firms, but seeks 


establishment by order of the conmmis- | 


| sion of just, reasonable and equitable 


were to be issued to refund them, and in | 


such case the Railroad agreed to guar- 


| antee payment and to pay the principal 


M.-K.-T. Railroad Authorized | 


To Prepare for Bond Issue 


The Missouri-Kansas-Texas Railroad 
has been authorized by Division 4 of 
Interstate Comimerce Commis- 
sion to procure the authentication 
and delivery of $9,018,000 of 5 per cent 
prior lien mortgage bonds, to be held by 
the company until further order of the 
commission. 

The Missouri-Kansas-Texas Railroad 
of Texas also was authorized to issue 
$4,763,000 of 6 per cent general mort- 
gage bonds, to be delivered to the 
M.-K.-T., at par in payment for advances. 


Asks to Abandon Trackage. 

The Pearl River Valley Railroad has 
just applied to the Interstate Commerce 
Commission for authority to abandon 
2,356 feet of line at Anderson, Miss., 


because of the removal cf the logging | 


vamp it was built to serve. 


and interest of such new bonds. In con- | 
formity with the requirements of the | 


lease, therefore, the Railroad proposes to 


assume obligation and liability as guar- | 


antor and obligor in respect of the pro- 
posed bonds by indorsing thereon its un- 
conditional guaranty and agreement to 
pay the principal and interest thereof. 
Under the terms of an indenture 
dated April 26, 1907, by and between 
the Railroad and the Maine Central, 
the latter obtained by lease the property 
and premises of the railroad, including 
the lease above referred to, for a term 
of 999 years from May 1, 1907. 
part of the consideration for this lease, 
though the Maine Central did not 
guarantee payment of the principal and 
interest of bonds then outstanding, 
against the property of the railway, it 
agreed that if bonds outstanding at the 
inception of the lease should not be paid 
at maturity but other bonds should be 
issued to refund them, then in such 
ease the Maine Central was to guarantee 
payment of the principal of and _ in- 
terest on the bonds issued for such re- 
funding. In accordance with this re- 
quirement, therefore, the Maine Cen- 
tral proposes to assume obligation and 
liability in respect of the proposed bonds 


As | 


by indorsing thereon its unconditional | 


and interest thereon. 

We find that the issue of bonds by the 
railway and the proposed assumption of 
obligation and liability as guarantor and 
obligor, and as guarantor, respectively, 
in respect thereof by the railroad and 
the Maine Central, as aforesaid (a) are 
for lawful objects within their respec- 
tive corporate purposes, and compatible 


| guaranty of the payment of the principal | 


divisions from the other roads defendant 
to the Cheney Brothers’ complaint. This 
proceeding has been docketed by the com- 
mission as No. 18873. 

The Lukens Steel Co., of New Orleans, 


in a complaint against the Louisville & | 


Nashville Railroad et al, docketed by the 
commission as No. 18879, seeks establish- 
ment of reasonable rates on steel bars 
from points in Alabama to New Orleans, 
and claims reparation of $2,224.20. 


Asks Authority to Issue 


$21,310,000 in Bonds 


The Gulf, Colorado & Santa Fe Rail- 


way has just applied to the Interstate | 


Commerce Commission for authority to 
issue $21,310,000 of general mortgage 


bonds. to be delivered to the Atchison, | 


Topeka & Santa Fe Railway to refund 


tured and were held by the 
company. 


Railroad Files Application. 


the Missouri Pacific Railroad 
just applied to the Interstate Commerce 
Commission for authority to construct 
and operate a branch line of approxi- 


mately 3.9 miles from Tioga to Camp | 


Beauregard, La. 


| with the public interest, which are neces- 


sary and appropriate for and consistent 
with the proper performance by ih< 
Maine Central of service to the public 
as a common carrier, and which will not 


| impair its ability to perform that service, 
| and (b) are reasonably necessary and ap- 


| 


propriate for such purposes. 
An appropriate order will be entered. 


| mide, Okla. 





| charged 
' awarded. 


has | 


| unreasonable. 


| Pennsylvania 
cided October 28, 


40,344 40,945 36,811 


Summary of I. C. C. 
Rate Decisions 


| 


For the year ending on | 


49,994 | 


1,382,271 | 


| National 


107,718 


46,901 | 


57,632 4 


243,740 } 


16,592 | 


| Bulgaria (lev} 
| Czechoslovakia (krone) 
| Denmark (krone) 


| Germany (reichsmark) 


| Holland (guilder) 


| Poland (zloty) 


The Interstate Commerce Commission | 


made public November 5 rate decisions 
which are summarized as follows: 

By the Commission: No. 18515. In Re 
Transportation and Car Service on the 


| Spain (peseta) 

| Sweden (krona) 

| Switzerland (franc) ..., 
| Yugoslavia (dinar) 


Line of the Kansas, Oklahoma & Gulf | 


Railway Company running out of Bro- 
Decided October 29, 1926. 


the use of its right-of-way, tracks and 
other facilities, in furnishing transporta- 
tion and car service to the Bromide Com- 


| pany and refusing similar service and en- 
of | 


joyment of these or simiiar facilities to 
Dolese Brothers, upon request, respond- 
ent subjects the latter company to undue 
prejudice and gives to the former com- 
pany undue preference. Undue prejudice 
and preference required to be removed. 
By the Commission on further consid- 
eration: No. 14150. Corporation Com- 
mission of Oklahema v. Abilene & South- 
ern Railway Company et al. Decided Oc- 
tober 29, 1926. On further consideration, 
prior report and order, 98 I. C. C. 183, 


| modified so as to provide that the rates 


to be applied to cotton seed and related 
articles transported in carloads between 
points west of the Mississippi River and 
the St. Louis Southwestern Railway and 
Memphis, Tenn.. handled by that carrier 
over a line of the Chicago, Rock Island 


i & Pacific Railway between Memphis and 


| China (Chefoo tael) 


| China (Hongkong dollar) 


, China (Yuan dollar) 


Brinkley, Ark., under a trackage arrange- | 


ment, shall not exceed rates based upon 
the appropriate single-line scales pre- 


| scribed in the prior report, applied to the 


distances, determined as provided in that 
report, between the respective points 
west of the river and Bridge Junction, 
Ark., plus bridge or ferry tolls not ex- 
ceeding 2 cents per 100 pounds for the 
river crossing at Memphis. 

By Division 4: No. 17312. Traffic Bu- 
reau, Chamber of Commerce of Lynch- 


; . | burg, Va., v. Seaboard Air Line Railway 
bonds of a like amount which have ma- | 8; . y : 


Atchison | 


Company et al. Decided October 28, 1926. 
Carload of lumber shipped from Poston, 


| Chile (peso) 
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TODAY’S 
PAGE 9 


Finance 


CHANGES 
in 
National Banks 


The Bureau of the Comptroller of the 
Currency of the Department of the Treas- 
ury has just announced the following 
transactions: 

Application to Organize Approved. 


The Frst National Bank of Panhandle, 
Tex.; capital, $50,000; correspondent: F. | 


A. Paul, Panhandle, Tex. 
Change of Title. 

November 1.—The Farmers National 
Bank of Millheim, Pennsylvania, to The 
Farmers National Bank & Trust Com- 
pany of Millheim. 

Voluntary Liquidations. 

November 1.—The First National Bank 
of Browns Valley, Minn.; capital, $25,000. 
Effective October 14, 1926. Liq. Agent: 
D. L. Quinland, Browns Valley, Minn. 
Succeeded by Union State Bank of 
Browns Valley, Minn. 

The National Stock Yards 
Bank, National City (P. O. National 
Stock Yards, Ill.); capital, $500,000. Ef- 
fective October 26, 1926. Liq. Agent: 
R. E. Law, National Stock Yards, III. 


National 


~ | Reichshank Reports 


Steady Demand on 
Pledged Accounts 


Figures Only Exceeded by 
June’s, When Day Rate 
Was Higher. 

The Department of State uas recently 
received from the American Consulate 


General in Berlin the Reichsbank state- 
ment of September 30, 1926, which shows 


_ that the total demand for bills of ex- 


change and pledges upon securities was 
about equal to that at the end of August. 

During September there was a larger 
demand for account upon pledges upon 
securities, which so far has only been 


exceeded at the end of June. This was 


| due, it is explained, to the rise in the 


Succeeded by The National Stock Yards | 


Bank of National City, IIL, 


No. 12991. 


Foreign Exchange 


{By Telegraph.] 


New York, November 5.—The Fed- 
eral Reserve Bank of New York today 
certified to the Secretary of the Treas- 
ury the following: 

November 5, 1926. 

Federal Reserve Bank of New ‘York, 
The Honorable, 

The Secretary of the Treasury, 

Sir: in 

In pursuance of the provisions of Sec- 
tion 522 of the Tariff Act of 1922, deal- 
ing with the conversion of foreign cur- 
rercy for the purpose of the assessnient 
and ‘collection of duties upon merchan- 
dise imported into the United States, we 
have ascertained and hereby certify to 
vou that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below, 

Respectfully, 

Manager, Foreign Department. 


S 


Vaiue in U.S. 
Dolalrs. 


Country 


for cable 


Noon buying 
Transfers in N. Y. 


Rate 


Europe: 
Austria (schilling) 
Belgium (belga) 


.029620 
-2658 
4.8464 
.025207 
.0332 
2377 
012532 
3997 
-1756 
0431 
-2502 
-1120 
.0511 


England (pound sterling) 
Finland (markka) 
France (franc) 


Greece (drachma) 


Hungary (pengo) 
Italy (lira) 
Norway (krone) 


Portugal (escudo) 


Roumania (leu) 
1511 


-2670 
.1928 


Asia: 

6117 
6034 
-5813 
.6154 
4652 
4810 
4346 
-4308 
3605 
4908 
5613 


~ 


1.001128 
-999492 
AT7667 
.998594 


China (Hanko tael) .......-- 
China (Shanghai tael) ....-.. 
China (Pientsin tael) 


China (Mexican dollar) 
China (Tientsin of Peiyang dol 


India (rupee) 

Japan (yen) 

Singapore (S. S.) (dollar)... 
North America: 

Canada (dollar) 

Cuba (peso) 

Mexico (peso) 

Newfoundland (dollar) 
South America: 


Argentina (peso) (gold 
Brasil (milreis) .......-.... 


9222 
1369 
1205 


Uruguay (peso) .9935 


One Bank Gets Charter, 


rate charged for day to day money. 

The report, which was mailed October 
11, follows in full, the being 
given in rentenmarks: 

The Reichsbank statement of Septem- 
ber 30, 1926, shows that the demand upon 
the Reichsbank for bills of exchange and 
pledges upon securities was about equal 
to that of the end of August, 


and 
amounted to 279 million RM, as compared 


with 274 million RM at the end of Au- 
gust. However, during September the 
largest part of the amount was due to 
pledges, while the amount of bills of ex- 
change and checks was mainly upon the 
domestic market. The large demand for 


account upon piedges on securities, which 
so far has only been exceeded at the end 
of June, was due to the rise in the rate 
charged for day to day money which had 
reached, and in some cases even exceeded, 
the Reichsbank raie for pledges upon 
securities. Money was furthermore ob- 
tained by the deposit of high grade for- 
eign currency, the largest item being the 
proceeds of the Prussian Foreign Loan, 
which, it is asserted, has already been 
converted into German currency. The 
increase in the gold reserve, in addition 
to conversion from foreign into German 
currency, is said to be due to direct of- 
fers to the Reichbank. The gold deposit 
abroad remained unaltered. 


figures 


| 4.Hshrd] emfwy shrdl cemfwy emfw cmm 


The following table illustrates the de- 


_ velopment of the entire circulation of 


| banks of issue: 
| in million RM. 

.U07275 | 
| Rentenbanknoten 


-005375 | 


means of payment, including the private 


1926 June 
30 
2,971 
1,388 


4,359 


July 
30 
3,107 
1,363 


Aug. 
31 
3,225 
1,260 


4,485 


Sept. 
30 
3,251 
1,369 


4,620 


Reichsbanknoten 


4,470 
Checking credit 
accounts 527 538 642 695 


4,886 4,508 5,027 5,215 
The gold and silver currency cover at 
the end of September amounted to 49,2 
per cent, as compared with 61.7 per cent 
at the end of August. 
The clearing business during the month 
under report decreased by 122,162,200 
RM. The following table gives certain 


| monthly totals of the clearing business 


.017659 | 
| January 


| Unissued 


in the years 1913, 1925 and 1926: 
Monthly average in million RM 
1913 equals 6,136.2 1925 1926 
aiieeaa et 3,955.6 4,176.7 
3,885.7 
4,411.2 
4,468.3 
4,501.1 
4,613.3 
4,898.8 
4,766.1 


February 


September 
October 


December 
A detailed statement for the month of 
September, as compared with August, 
follows: 
Statement of the Reichbank, Septem- 
ber 30, 1926: 
Assets. 
In 1,000 Reichsmarks 
August. September. 
shares of 
the Reichsbank ... 


177,212 177,212 


| Gold reserve (bullion 


and bars) 1,492,818 1,598,111 


| In 1,000 Reichsmarks 


Two Are Consolidated | 


The Bureau of the Conrptroller of the 
Currency, of the Department of the 
Treasury, has just announced the follow- 
ing transactions up to the close of busi- 


' ness on November 4: 


S. C., to Spartanburg, S. C., over an inter- | 


have been over- 
Reparation 


state route found to 
and _ misrouted. 


No. 17499. Chase & Company v. At- 

lantic Coast Line Railroad Company et 
al. Decided October 28, 1926. Charges 
collected on a carload of citrus fruit, in 
full-tank refrigerator car, from Frost- 
proof, Fla., to Waycross, Ga., reconsigned 
to Mobile, Ala., found applicable and not 
Complaint dismissed. 
& Gumbiner vy. 
Railroad Company. De- 
1926. Charges cn a 
shipment of horsehair from Philadelphia, 
Pa., to Chicago, Ill., found to have been 
applicable. Complaint dismissed. 

No. 17513. A. Huber et al. v. Georgia 
& Florida Railway et al. 


No. 17895. Smolin 


Decided Octo- | 


Charter issued: The First National 
Bank of Roseto, Penn., capital, $50,000. 
President, Philip Sabatino. 

Consolidation: The First National Bank 
of Madison, Neb., capital, $50,000, and 
The Madison National Bank, Madison, 
Neb., capital, $50,000. Consolidated un- 
der the provisions of the Act of Novem- 
ber 7, 1918, under the charter and cor- 
porate title of ‘The First National Bank 
of Madison,” No. 3773, with capital stock 
of $100,000. 


Rate Hearing Is Postponed. 


The Interstate Commerce Commission 
on November 4, announced a postpone- 
ment to a date, hereafter to be fixed, 
of the hearing on iron and steel rates 
set for November 9, at Chicago, before 
Examiner Faul. 


ber 28, 1926. Failure of defendant, South- 
ern Railway, to transmit promptly diver- 
sion order to its connection found to have 
damaged complainant. Reparation 
awarded. 


is 


Additional] 
found on Page 15. 


railroad news, will be 


Aug. 
Reserve— 
1,295,210 1,396,333 


Sept. 


| On deposit 


abroad— 
197,608 
Currencies 
as cover 
Other bills 
checks 
Small German coins. 
Notes of other banks, 
Advances covered by 
pledges 
Seeurities .....6.3.. 
Miscellaneous 
Liabilities. 


201,778 

available 
497,606 521,871 

and 
1,251,509 
116,383 
5,102 


1,383,528 
111,006 
8,545 


142,102 
91,371 
555,996 


Capital— 
(a) original ...... 
(b) increase of 
capital decided 
on 
Reserve fund— 
(a) legal reserve. 
(b) special reserve 
for future pay- 
ments of | divi- 
dends 
eu us..Nohhe - 
(c) other reserves. 160,000 
Notes in circulation.3,225,078 
Other liabilities pay- , 
able at sight... 
Miscellaneous _liabil- 


122,788 122,788 


177,212 177,212 


33,952 33,952 


43,133 
ET ET 
160,000 
3,251,077 


594,597 


203,540 
Rediscounted bills payable in Ger. 
many. 


During the month of September 4,643,- 


541,874 


| 985,000 RM. were accounted for by the 


| 
i 


clearing offices, 


} 
x 


iq 


é 


Statement Shows September ~ 
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: Sustains Right of Patent Owner 
_To Sell Device for Replacement 


District Court of New Jersey So Rules in In- 
fringement Suit in Case Applying to 


Electrical Appliances. 


\ 

CONNECTICUT TELEPHONE & ELECTRIC 
COMPANY V. AUTOMOTIVE EQUIPMENT 
Company; District Court or NEW 
JERSEY. 


In this patent infringement suit the 
right of the owner/of a patent to as- 
semble parts of his automobile igniter 
and sell them as repair units in substi- 
tution or replacement of a like group of 
parts, in case any such parts become 
defective, was sustained and the court 
held a user was not authorized to make, 


nor a dealer to sell, a like assembly for | 


a like purpose. The user’s right to re- 
pair or restore parts of a patented de- 
vice, based on his equitable right to the 
full use of the device that has passed to 
his ownership, extends no further than 
is necessary to obtain such beneficial use 
and ends short of reconstruction. If one 
member of a unit of an automobile part 
becomes defective, no more than. the de- 
fective part can be repaired or replaced 
under the user’s implied license, and the 
right of the supplier of parts, other than 
the patent-owner, or the latter’s author- 
ized agent for the purpose, cannot ex- 
ceed that of the lawful user. 

Mitchell Brothers (R. C. Mitchell and 
G. H. Mitchell, of counsel), appeared for 
complainant; Kiddle & Margeson (H. T. 
Hornidge, of counsel), for defendant. 


Full Text of Opinion 
Of Court in Case 


The full text of the opinion of the 
court, delivered by District Judge Rell- 
stab, follows: f 

The plaintiff is a manufacturer and 
seller of electrical apparatus and de- 
vices for autos. It sells several forms of 
ignition equipment, among which is the 
igniter mechanism known as the Con- 
necticut Ignition System, embodied in 
certain patents owned by it. The 
fendant is a dealer in auto supplies and 
sells igniter parts for use in various 
ignition systems, among which are cer- 
tain parts made by Gilfillan Brothers, de- 
signed and catalogued by it solely for 
use in the plaintiff’s igniter known as 
Connecticut Model 16. In its bill the 
plaintiff charges the defendant with in- 
fringing three of its patents and with 
unfair competition in trade. The answer 
of the defendant asserts the invalidity of 


the patents and denies infringement and | 


unfair competition. It counters by al- 
leging unfair competition on the part of 
the plaintiff; that it violated Rev. Stat. 
sec. 4901 by falsely marking 
parts as patented, and the Act of October 
15, 1914, commonly known as the Clayton 
Act, by agreements with its customers 
that they shall not use or deal in the 
supplies furnished by the plaintiff’s com- 
petitors, including the defendant. 

One of the patents sued upon, Cuno, 
No. 1029914, has been withdrawn from 
the controversy. 


Defendant Charged 
With Infringement 

The defendant is charged with con- 
tributory infringement of the other two 
patents, Wilcox & Cavanagh, No. 1204- 
104, covering the igniter, and Stahl & 
Cavanagh, No. 1221289, covering an elec- 
trical connector made up of a plug and 
socket used in connection with such 
igniter. The Connecticut Model 16 ig- 
niter, made and sold under its patent, 
is one of a number of ignition systems 
of automobiles. The purpose of all 
these is to interrupt the primary or low 
tension electric current supplied by the 
storage battery, and to distribute the 
transformed high tension current to the 
spark plugs which are inserted in the 
cylinders of the engine in the proper 
order of firing. 

The specifications of the 
Cavanagh patent state: 

“This invention relates to improve- 
ments in ignition apparatus for internal 


Wilcox & 


combustion engines, and particularly to | 
the means for controlling the timing of | 
the spark and the mounting and assem- | 


bling of the various parts of the timing 
and distributing mechanism. 

The object of this invention is to sim- 
plify and improve the construction of 
such parts whereby they may be manu- 
factured at relatively Small cost with- 
out sacrifice to quality and whereby the 


apparatus may be easily as e . : 
PP 4 y_asembled and | arm carrying a contact point at its free 


adjusted and disassembled and whereby 
renewals may be quickly and cheaply 
effected. 

For example, the timer element in an 
apparatus ofthis character is one part 
that is subject to the greatest wear and 


replacement. It is our plan to so con- 
struct this part of the apparatus that it 
can be made so cheaply and can be so 
easily replaced that an entirely new part 
fully assembled may be purchased at 
trifling cost and substituted in place of 
the old one, without requiring any special 
skill. 

Again, our new construction provides 
a novel method of 
justing, and whereas’ in constructions 
heretofore provided the entire timer and 
distributor head has been made avially 
adjustable for tle purpose of varying 
the moment of the spark. 
the entire timer head is regidly mounted, 
the only moving parts being inclosed and 
protected. This is of advantage be- 
cause it saves wear on the mechanical 
parts and upon the various electrical 
connections.” (Lines 9-45, page 1 of 
patent). 

“The only place where wear occurs 
will be either in the timereelement itself 
or in the bearing support therefor. In 
the event any portion of the timer ele- 
ment should be unduly worn or broken, 
it is merely necessary to remove the 
part 7, remove the screws 30-30 and the 


washers 29-29a whereupon, by discon- | 


9° 


necting the lower end of the wire 





de- | 


certain | 


| with means (mounted independently 


sequires after a time readjustment or | with the rotating cam attached close to 


| terminals fixed 
| tributing arm within this housing, car- 


In this case | 


the entire timer element may be removed 
and discarded and a mew one substituted. 

We have found that the entire timer | 
element constructed as referred to May 
be so eoonomically produced and sold 
that the cost of making this change or 
substitution is so slight that it is far 
better to effect such substitution than to 
attempt to either repair or replace or 
substantially readjust any of the parts 
thereof. Furthermore, by the aforesaid 
construction, these changes may be made 
by any one without’ the exercise of 
special skill and without the use of 
special tools.” (Lines 96-118, page 2 of 
patent). 


Easy Substitution 
Of Timer Sought 


From this quotation, it is obvious that 
a quick and easy disassembling and sub- 
stitution of a new timer and distributor 
assembly, in place of an old or used One, 
was the desideration of the patented im- 
provement, and in particular the sub- 
stitution of anew timer assembly, though 
only a part thereof needed repair, re- 


|} placement or readjustment was contem- 


plated. 

The claims allowed (12 in number) 
are all combination claims, the differemt 
elements all being old in the pertinemt 
or analogous art. All except claims 3, | 
5, 10 and 12 are alleged to be infringed 
by the defendant, and all, with the ex- 
ception of 7, were amended to overcome 
Davidson, No. 1015788, January 30, 1912, | 
and Smith, No. 1080788, December 9, 
1913. Claims 1 and 2 are subecombina- 
tion claims; the other claims are for the 
igniter as a whole—including both im- 
terrupter and distributor parts. The 
timer mechanism an element in all 
the claims in suit. and claims 1, 2, 6, 
7, 8 and 9 refer to it as removable. The 
plaintiff contends that the easy remow- 


Is 


| ability of the timer unit and the substi- 


tution of another without dismembering 
the igniter or disturbing the adjustment 
of the other operative parts is a sub- 
stantial advance in the art. 

The distributor mechanism is an 
ment in claims 4, 6, 7, 8, 9 and 11. 

Of the-claims in issue, it is deemed 
sufficient to set out only two; claim 1 to 
show the subcombination, and claim 4 
to show the whole combination. In 
ting forth these claims, the amendments | 
made to overcome Davidson are brack- | 
eted, while those to overcome Smith | 
are italiicized. Thus noted, they read— 

“1. In an igniter apparatus of the 
character described, a stationary timer 
housing, a (unitary) timer element 
mounted therein and thereon (and bodily | 
removable therefrom ) and comprising a 
carrier movable relatively to said hous- 
ing, a contact arm mounted on 
carrier and having a contact point, a 
second stationary cooperating contact 
point mounted on said carrier and rota- 
table means for intermittently operating 
Said arm to separate said contact points 
of 
said timer element) for moving said car- 
rier. to vary the moment of operation of 
said cam on said arm.” 

“4. In an igniter mechanism a rela- | 
tively stationary distributor part includ- | 
ing at least two terminals, a rotatable | 
distributor arm including a contact 
adapted to‘intermittently close the cir- 
cuit between said terminals and includ- 
ing a rotatable shaft, a timer housing 
surrounding said shaft andatimer ele- | 
ment enclosed in said howing amd 
mounted thereon, said timer element be- 
ing rotatable adjustably relatively to 
said housing, said housing being rela- 
tively stationary, with means (mounted | 
independently of said timer element and) | 
outside said housing for rotatably shift- 
ing said timer element, said timer ele- 
ment including two make and break con- 
tacts one of which at least is insulated 
from said timer element and said hous- 
ing.” , 


ele- 


set- | 


said | 


Removable Timer 
Is Stressed Feature 


The stressed feature of the patent is 
the removable timer assembly or unit 
mounted in and on a stationary timer 
housing. This unit comprises a base 
plate, or carrier, mounted for partial ro- 
tation, upon which is pivoted a breaker 


end to intermittently make and break 
contact with another contact point upon 


; an arm or bracket fixed to such base 
{ plate, and a fiber 


! anti-friction roller 
pivoted to the breaker arm to contact 


the top of the driving shaft. The dis- 
tributor assembly comprises a distribut- 


| ing cap—being the upper section of the 


housing—with sockets and distributing 
therein, a radial dis- 


rying an electric element and spring, 
removably fixed upon the upper end of 
the shaft and resting upon the cam re- 


mounftng and ad- | ferred to. 


The alleged contributory infringement 
of this patent is directed to plaintiff’s 
Model 16 igniter, found in many different 
makes of automobiles. 

The defendant in support of its de- 
fense of invalidity, introduced a number 


; of patents and publications and instances 


of prior public use. All these have been 
examined, and the contention of de- 
fendant in regard thereto carefully con- 
sidered and found 


not to establish such | 
defense. 


| not anticipatory, 
| can be. 
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Patents 


ment. 

The followimge references only are 
deemed necessary for specific considera- 
tion, for it is manifest that if these are 
none of the others 


Kisemann Magneto No. 953990, April 


| 5, 1910, described in the Motor Magazine 


| of December 17, 
| motor Journal 

Hall E. I. C. Magneto, Automotor Jour- 
| nal, November 13, 1909, pp. 1858-60, and 
| November 27, 2909, pp. 1433, 1434, and 
| Remy Igniter—Prublic use. 


| ent combination. | 
| for November 14, 1908, p. 1469, pointedly | as I have reached the conclusion that_on 


| states that the contact-breaking miech- the record before me the defendant is 
| anism (timer ) is mounted on the rocking | nt shown to have infringed this patent, 
| plate (adjusting arm), and the physical|] find it wumnecessary to pass upon its 
| exhibit of this magneto bears out 
| statement. 
| are not independently mounted. 


| tributor mechanism (an clement 
| in claims-6, 7, S, 9 and 11), and a part 


| could be reached. 


| magneto, 
| of October 23, 1909, p. 649, and the Auto- 


| mechanism is 


| encloses it, and removable with it- 
| timer 


| and bodily 


| plate, a radical difference from the 


| ment is mounted independently of 
| breaker plate. 
| two igniters are 


| ment, and as 


| 8 


| not questioned. 


| of its commercial usefulness. 
| sumption of inwention that goes with the 
over: | 


| may be easily 
| nected from 


| spring ring being mounted at all 


| the counter-part of those found 


of November 14, 1908; 


As to Eisemann: This patent’s one 
claim is broader than any of the Wilcox 
& Cavanagh claims. The specifications 
as well as the publications which describe 
this magneto, show that itis for a differ- 
The Automotor Journal 


Therefore, the timer mech- 
anism and adjusting arm of this magneto 
Fur- 
thermore, Eisemann does not have a 
single housing for both timer and dis- 
found 


of his housing would have to be taken 
off before the make and break contacts 
EKisemann and Wilcox 
& Cavanagh’s combinations are different. 

As to Hall E. I. C:: This also is a 
and the Autocar publication 
motor Journal of November 27, 
1433, show that the contact breaking 
mounted upon the cover 
Stationary casing which 
This 
mechanism therefore, is not 
mounted in Or On any stationary housing 
removable therefrom. 
Hall reference 
the Eisemann. 
this apparatus 


1909, p. 


plate of the 


take 
the 


These differences 
out ofthe class of 


| Wileox & Cavanagh combination. 


As to Remy: This is an igniter. Its 
adjisting arm is mounted on the breaker 
Wil- 
igniter where this ele- 
the 
The combination of these 
very different. 


cox & Cavanagh 


Other Important 
Differences Shown 


The evidence 
ticipations shows other and important 
differences. It also shows that they 
possess a number of elements found in 
the claims of Wilcox & Cavanagh patent, 
but as the question of equivalents is not 
involved in the defense of non-infringe- 
the stated differemces of 
these references clearly exclude them as 


| anticipation, no ‘further consideration of 
| them is deemed mecessary. 


As to the rermfaining prior art cita- 


1907, and in the Auto- | 


this | 


The ; 
is even more remote than | 


as to these alleged an.- | 


Prior 


Art’ 


| for the timer mecchanism also is an ele- | known cylinder or tubular type, usable 


evidently with several types of plug. 
The claims in suit embody several limita- 
tions to which the patentee had to sub- 
mit before they were allowed. While 
none of the cited anticipations show pre- 
cisely the structure here patented, the 
| teachings of several, particularly, Prin- 
| glee No. 574265, dated December 29, 
| that if the Stahl & Cavanagh patent 
possesses patentable novelty, it is con- 
fned to very narrow limits. Judge Car- 
penter im the Brown & Caine case, 10 
F. (2) 823, hereinafter more particu- 
| larly referred to, pronounced it valid 
without disclosing his reasons. 

| Atthe argument,I had serious doubts 
| that this connector possessed anything 
| inventively new. Further consideration 
| has not removed this dubiety. However, 





validity. 


Outline of Basis 

| Of In frirgement 

| As to imhfringement: The defendant 
is not charged with selling the entire 
igniter or the base plate assembly in its 
entirety. The alleged infringement con- 
sists of the sale of , 
carrying a contact point and fibre roller, 
acompanied with a stud, bushing and 
cotter pim to be used in pivoting the 
breaker arm on the base plate; and a 


| distributor cap having sockets and dis- | 


tributor terminals fixed therein, a radial 


distributing arm carrying an electric ele- | 


ment and spring, and plugs to fit in such 
sockets. 

As noted, the parts so sold by the de- 
fendant, viz., the breaker arm assembly 
and the distributor assembly, are made 
solely for use in the plaintiff’s igniters, 
and are 
assemblies in the plaintiff’s) 
though omly. one of the parts of such 
assemblies is defective. The defendant 
does not sell to the car owner, but sells 
to garages, ignition repairmen, and deal- 
ers in automobile accessories and sup- 
plies. It asserts the right to sell these 
| assembled parts as repair parts to en- 
able the owner of the igniter to pre- 
serve its fitness for use. As the igniter 
when sold by the plaintiff is freed from 
its patent monopoly, the sole question is 
whether the sale of such assemblies come 
under the head of permissible repairs. 


| Cases Cited in Support 
Of Promouncement 
In National Malleable Casting Co. v. 
American Steel Foundries (N. J.), 182 
F, 625, this court said on pages 639-40: 
“The question of the 
and what constitutes repair to a patented 
article as distinguished from reconstruc- 


| tin, has been frequently dealt with by 
| the courts, 


and, generally stated, the 


tions: These, as well as those just con-| rule to be deduced from the cases is that, 


natrow field, there was ample room for 
just such a combination. Its utility is 
Indeed, the defendant's 
determined purpose to manufacture and 
sell certain of the elements of such con- 


| bination so grouped as to readily admit 


of their being wsed in substitution for 
corresponding assemblies found in _ the 
plaintiff's ignitez-, is persuasive evidence 
The pn- 


grant of the patent has not been 
come. On the contrary, the record tends 


| to strengthen it. 


This patent is sustained. ' 

As to the Stahl & Cavanagh patent: 
This is for am improved electrical con- 
nector. The specifications state the ob- 
ject of the invention is “to provide a very 


simple and effective means for that pur- 


| pose, which device may be easily applied 
| to the end of a wire whereby the latter 
connected to and discon.- | 


an electrical terminal.” 
(page 1, lines 9-15), 


The bill charges the defendant with 


| infringing all three claims of the patent. | 


However, the third claim was withdrawn 
from this litigation before final argu- 
ment. 

The first claim reads: 

“An electrical connector comprising a 
tubular socket member, a plug member 
arranged to slide freely into the bore 
of the socket member, a collapsible 
spring ring carried by and surrounding 
the plug member and arranged to fric- 
tionally engage the wall of the bore of 
the socket member to frictionally hold 
said parts im Operative position, — said 
plug having am annular groove, said 
times 
therein, a portion only of said ring pro- 
jecting above the surface of said plug 
member.” 


The second claim is the same with the | 


addition of the following “and a sleeve- 
like extension at the rear end of the 
plug.” 


Neither Claim Covers 


Units Separately 


It is noted that neither of these claims 
covers either the plug or socket 
arately. Both are combination claims. 
The drawings of the patent show that 
the connector is applied to a distributor 
case and the plaintiff so applies it to the 
distributor mechanism of Model 16, here- 
inabove considered. 

The plaintiff imbeds the socket in the 
bosses made a _ part of the distributor 
cap of such model. The cap sold by the 
defendant has imbedded therein sockets, 
in the 
plaintiff’s cap. The defendant also sells 
as separate parts plugs to fii 
sockets which outwardly are 
as plaintiff’s. Connection by plug and 
socket is old in the art. A prior 
patentee—Desant—in his application for 


sep- 


rite wen 
the same 


| patent stated, ‘*I am aware that plug and 


socket connectors have heretofore been 


| devised, and I do not claim such a con- 


References Necessary 
For Consideration 


An element common to all the claims | 
in suit, though somewhat differently ex- 
pressed, is the means to shift the timer | 
element which is declared to be mounted 
independently of the latter element. and 


Cin all buj claim 11) a stationary housing | 


| dated December 15, 1891, page 


| Lawton, No. 


struction broadly.” (Patent No. 465430, 
1, lines 
89-91). This patent was one of those 
made of record on the first rejection 
of the claims im the Stahl & Cavanagh 
patent. Plaintiff’s patent, Wilcox & 
1113850, dated October 13, 
1914, shows such a connector. 
The socket in question is 


the well 


| idered, show that while the Wilcox & |} upon an absolute sale of a patented de- 
| Cavanagh device entered a somewhat 


vice, the purchaser has the right to the 

| full enjoyment thereof, and an implied 
| license to make repairs, so long as the 
identity of the original machine is pre- 
not confined to the mere restoring of the 
part which is defective, but extends to re- 
placing such part, unless it is itself made 
the subject of a patent.’’ 

The cases cited in support of such 
pronouncement are: Wilson v. Simpson, 
50 U. S. 108, 13 L. Ed. 66; Mitchell v. 
|Hawley, 83 U. S. 544, 21 L. Ed. 322; 
| Cotton Tie Co. v. Simmons, 106 U. S. 
| 89, 1 Sup. Ct. 52, 27 L. Ed. 79; Singer 
| Mfg. Co. v. Springfield Foundry Co. 
(C. C.), 34 F. 393; Shickle v. St. Louis 
Car Coupler Co. 77 F. 789, 23 C. C. A. 
| 433; Goodyear Shoe, etc., v. Jackson, 
{112 F. 146, 50C.C. A. 159; 55 L. R. A. 
692; Morrin vy. Robert White Eng. Co. 
| (C8) 138 F. 68; Gottfried v. Conrad 
Seipp Brew. Co. (C. C.), 8 F. 322; Aiken 
|v. Manchester Print Works, F. C. No. 


| 113; Leeds & Catlin Co. v. Victor Talk- | 


|ing Mach. Co., 154 F. 58, 83 C. C. A. 
170, 23 L. R. A. (N. S.), 1027, affirmed 
| 213 U. S. 325, 29 Sup. Ct. 503, 53 L. 
Ed. 816. 

Cases subsequently decided are to the 
same effect. Among them are the fol- 
lowing: Morgan Gardner Elec. Co. v. 
Buettner & Shelburne Mach. Co. (CCA 
1), 203 F. 490; F. F.s Slocomb & Co., 
Inc. v. A. C. Layman Mach. Co., 227 F. 
4, aff. 230 F. 1021; Foglesong Mach. 
Co. v. J. D. Randall Co. (CCA 6), 289 
F. 893; Wilson v. Union Tool Co. (CCA 
9), 265 F. 669, affirmed 259 U. S. 107; 
Hess-Bright Mfg. Co. v. Bearings Co., 


271 F. 350; Duplicator Mfg. Co. v. Heyer, | 


284 F. 242, 
| considered 
same parties, 6 F, (2d) 578. 

In the application of the rule to par- 
ticular facts, the results apparently are 
not always harmonious. As an illustra- 
tion compare Wagner Typewriter Co. v. 
Webster Co., 144 F. 405 with Heyer 
Duplicator Co., Inc, v. Ditto, Inc., (CCA 
i),6 F. (2d) 578. 

In reconditioning a device, it is n 
always necessary that the defective part 
itself be repaired, or even exactly re- 
placed. What may be done under the 
implied license to repair, depends upon 
the character of the part out of repair, 
and the relation of the substituted part 
to the parts with which it is to co-act. 

In the ordinary use of the timer ele- 
ment or assembly, unusually the first 
and more frequent replacement is of the 
contact points. Because of this fact, the 
plaintiff contends that in such circum- 
stances the utmost the user can do un- 
der his right of repair is to replace the 
defective points; that no one but itself 
can furnish any part not 4m need of re- 
pair; and that if the user goes beyond 
this and replaces other parts of the 
timer assembly, he becomes a contribu- 
tory infringer. On the other hand, the 
defendant contends that the user’s right 
\to repair is not confined to merely re- 
|pairing or replacing the defective point, 
but that 


reversed 263 U. S. 100, again 


improvement, the impracticability of re- 


moving the point and replacing it with | 


another, and the settled practice by man- 
ufacturers of igniter's, when such point 
becomes 


| ing disclosed in the patent. 
| plaintiff alone adopted the plan of re- 


| ings, though only the 


the breaker arm | 


sold for substitution for like | 


igniters, | by making it difficult to merely replace 


right to repair | 


| | lines 25-6 of patent) ; 
| served, and that such right of repair is | 


| ture of his invention, 


in another suit between the | 


defective, to substitute a unit | |! 
of which the point is but a part, the | cult or expensive to repair a defective 


“ 
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Infringements 


| user’s right extends tq _ replacing such 


particular assembly. 

In the beginning, but only for a short 
period, the practice in this particular 
art, including that of the plaintiff, was 
to knock out the old and put in a new 
point in its place. This did not always 
prove satisfactory, as the securing of a 


| proper alignment of these _points—essen- 
1896, not cited by the Patent Office, show 5 
| quired more than the average mechanical 


tial to secure the proper sparking—re- 


skill. Such skill not being always at the 


| user’s command, the ptaintiff, and those 
| furnishing supply parts for other ig- 


niters, adopted the practice of furnish- 
ing a new breaker arm with roller and 


) point attached, to be substituted for a 


like assembly in igniters, though only 
a new point was needed. At such time 
the plaintiff used the cotter pin mount- 
Later the 


placing the entire base plate and mount- 
contact points 
needed replacing. In this assembly it 
discarded the cotter pin and riveted over 
the head of the pivot stud. In all other 
ignition systems, the manufacturers con- 
tinue the practice of supplying the lesser 
assembly as a unit of repair. This sub- 
stitution of the larger assembly and the 
use of the rivet instead of the cotter pin, 
the plaintiff claims, was done that the 
user might obtain the best service, in- 
asmuch as the adjustment or alignment 
of the contact points is a delicate mat- 


| ter and could be done better at its fac- 


tory. 


Larger Assembly 


Is Substituted 


On the other hand, the defendant con- 
tends that this larger assembly was made 
by the plaintiff to secure to it a monpoly 
in repair work to which it is not en- 
titled; and that the use of the rivet in 
place of the cotter pin in fastening the 
pivot stud was to further such monopoly 


the breaker arm, it now being necessary 
to file off the head of the rivet. Con- 
cededly, both parties supply a more com- 
prehensive assembly of parts for installa- 


' tion than is likely to be required at the 
| time the repair or 


restoration becomes 
necessary. 

Whatever the reason for substituting 
a new assembly—large or small—when 


| but the contact point needed replacing, 


the evidence establishes that that prac- 
tice is by far the quickest and most prac- 


| ticable way to put the timer element in 


working order, and the more nearly cer- 
tain method to insure the proper trans- 
mission of the spark. Barring accidents 
the arm, made of metal, is good for the 
life yof the igniter, but ‘ndisputably, 
through use some of the other parts of 
the timer element at some time would be 
in need of repair. Concededly, all these 
parts could be legitimately replaced by 
the user as they became defective. 
The defendant contends that as the 


| patentees in their specifications of inven- 


tion, in distinguishing their igniter from 


| those of the prior art, stated that the 


timer element was “‘subject to the greai- 
est wear and requires after a time re- 
adjustment or replacement,” (Page 1, 
and that they so 
arranged their timer element that it 
could be easily and cheaply replaced 
‘“‘without the exercise of special skill and 
without the use of special tools” (Ib. p. 
2 lines 116-118), the plaintiff is estopped 
from preventing the user of the igniter 
from enjoying the very distinctive fea- 
and that as the 
breaker arm assembly is but a part of 
the timer element, the furnishing of 
such lesser unit is fully justified. 


4 

Advantage Shows 
Advance in Art 

True, this advantage constitutes an ad- 
vance in the art, but it does not follow, 
because the igniters of the patent have 
gone into general use, that manufac- 
turers of, or dealers im, ignition parts, 
have the right to make and sell these 
timer elements regardless of the wishes 
of the patentee. Assuming that a maker 
or dealer in parts of a patented device, 
engaged in competition with the patentee, 
in furnishing such parts have all the 
rights has the user obtained, under the 
disclosures made in this patent, over 
those obtained by the user of any other 
patented device? Nome whatever. The 
user’s right to repair or restore does 
not arise from the patent, but from his 
purchase. It is based on his equitable 
right to the full use of the device that 
has passed inio his ownership; extends no 
further than is necessary to obtain such 
beneficial use; and ends short of recon- 
struction. The disclosure of the ad- 
vantages in the patent—quick, easy and 
cheap renewals of the timer element— 
is not a dedication to the public, but an 
assertion of a substantial advance in the 
art. It may be the essence of the in- 
vention, or but one of several new fea- 
tures, but whatever it is, the monopoly 
therein, within the limits of the claims, 
goes to the patentee. On the sale of 
the patented igniter, the purchaser ob- 


coe ains the judicially sanctioned right to 


repair and replace defective parts in or- 
der that he may continue in the enjoy- 
ment of his purchase, but without the 
consent of the patentee his rights ex- 
tend no further. 

The defendant further contends that 
the taking out of the old point and the 
putting in of a new one, while mechani- 
cally possible, is mot practicable, and is 
not reasonably demandable; that skilled 
mechanics are not always available when 
a point gives out, and that if they were, 
the preparation for such a limited reé- 
placement, the skill required, and the ex- 
pense entailed in making it, would be 
out of all proportion to the result to be 
obtained. Treated as 2 practical matter, 
there is much force in this contention. 
However, such consideration will have 
to give way, if the right to furnish the 


| from the market, 


| simply because the 


| implied license. 
| to impinge upon the rights of the pat- 
| entee. 
| piece of mechanism and requires a per- 


| mot be. 
| very likely to happen. 
| the likelihood. of 


parts that do not need repair vests in | 


the patentee. 


| Defines Right 


in view of the patent’s dis- | 
closure of the purpose and object of the | 


Of Lawful User 


The right of the supplier of parts of 


a patented device, other than the pat- 
entee or his authorized agent for such 
purpose, cannot exceed that of the law- 
ful user of the device. That it is diffi- 


‘ 


| 


Inventions 


Devices 


Holds User Not Authorized to Make 
Like Assembly for Like Purpose 


Decides Right to Repair Extends No Further 
‘Than Necessity to Obtain 
Full Use. 


Part is not a ground for enlarging the 
implied license, viz., the right to main- 
tain the patented article in the service 
intended in its purchase. That the owner 
of the patent, who has the right to make 
and sell any part of the patented de- 
vice, finds it to his pecuniary advantage 


| to assemble parts of his combination and 


sell them as repair units in substitution 


| or replacement of a like group of parts, 


im case any one of such parts becomes 
defective, does not authorize the user to 
rake, or the dealer not authorized by 
the patentee to sell, a like assembly for 
a like purpose. Neither does the fact 
that the owner of the patent subse- 
quently withdraws such an assembly 
justify the user or 
other person in making or marketing 
such an assembly. Nor can justifica- 
tion be found for such a course of trad- 
ing because makers of other igniters, 
having similar fumctions, market like as- 


| semblies for like purposes. 


in- 
assembly with the 
not estopped from 


Because the plaintiff in the first 
stance issued the 
fewer parts, it is 


| withdrawing such a unit from issuing the 
| larger assembly. 


Both the issuing of 
these units and the withdrawing of one 


| of them was in right of its patent and 
|} not 


a surrender of such right. The 
placing of these assemblies—large or 
small—on the market by the owner of 


| the patent, enables users and dealers to 
purchase them from such owner for use 

| im the patented 

| user nor dealer 


igniter. But neither 
would have the right 
deal in these assemblies 
owner of the patent 
was doing so, or had done so, except in 
the one instance where all of the parts 
of such assembly were in need of imme- 
diate repair. To hold otherwise would 


to make or 


| deprive the owner of the patent of a sub- 
stantial right secured by it. 


There is no contention that each of the 


| elements that make up the breaker arm 
| wnit are likely to meed repair at one time, 


and the evidence shows the contrary. 


| The ordinary periods of life of these 


several parts are various. It would bé 
unusual or extraordinary if all should 


| require repairs at the time the defend- 


ant’s unit is sold or used for replace- 


| ment, but if they did, then a replace- 


ment of the whole unit would be justi- 
fied. 


W ould Impinge 
Patentee’s Rights 

Now what if but one of the members 
of such unit becomes defective? To my 
mind, after considering the authorities, 
no more than the defective part can be 
repaired or replaced under the user’s 
To go beyond this is 


An igniter is a highly technical 


fect functioning of its several parts. 


| The injury that may be sustained by the 


owner of the patent is not necessarily 


| limited to the loss of profits by being 
| deprived of the sale of such substituted 


parts. A greater damage would bé the 
loss of prestige and business reputation 
by the imperfect operation of the timer 


| element, soon to be reflected in less sales 
| of his complete 


igniter. This situation 
would be very likely to occur if the timer 


| could be furnished by competitors, whose 
| interest in such igniter does not extend 
| beyond the making and selling of such 


parts, 
To say that others are as competent 


| to make the substituted parts and ad- 


just them to the remaining parts is not 
a sufficient answer. They may or may 
If not, the suggested injury is 
If they are, while 
injury to the plaintiff 
has not been increased through the sub- 
stitution of these parts, it is a sufficient 
answer to say that under the protection 
of the patent the owner thereof is not 
required to accept the hazard of any in- 
jury resulting from the substitution of 
parts of the patented device, other than 
those due to its own manufacture. 


Cases Justifying 
Defendant’s Points 
The cases mainly relied upon by the 


| defendant as justifying a different con- 
| clusion than here reached are: 
| Typewriter Co. v. F. S. Webster Cor, 144 


Wagner 


F. 405; Foglesong Mach. Co. v. J. D. 
Randall Co., 239 F. 893; and Hess-Bright 
Mfg. Co. v. Bearings Co. 271 F. 350. 

In the Wagner Typewriter case it was 
held, that the substitution of a new spool 
with new ribbon wound thereon was jus- 
tified as a repair, though the old spool 
was still serviceable and only the old rib- 
bon was worn out. This tends to support 
the defendant’s contention. However, it 
is directly opposed by the latter case of 
Heyer Duplicator Co., Inc. v. Ditto, Ine. 
(CCA 1) 6 F. (2d) 578 The patent 
there was for an improvement in multi- 
ple gopying machines. One element of 
the claims alleged to have been infringed 
was a specially designed spool which 
fitted into the machine. On this spool 
was attached a gelatinous band, upon 
which was transferred the print to be 
multiplied. This band was soon used up 
and frequent replacement was necessary. 
The defendant furnished new bands 
wound on like spools to replace similar 
elements, though the band only mwas 
worn out, 

The defendant -was first charged with 
infringement in furnishing both spools 
and band. The district court dismissed 
the bill. The appellate court (284 F. 
242) unanimously held that furnishing 
the spools was an infringement. They 
divided as to the band, the majority 
holding that infringement, also extended 
to the bands. The Supreme Court (263 
U. S. 100) reversed, holding that the 








bands were freed from the monopoly. 
With regard to the spools it said: 

“Inasmuch as after the present bill 
had been dismissed it was reinstated on 
condition that the plaintiff be limited for 
recovery of profits or damages to the pe- 
riod after the reinstatement and as the 
evidence is that the only spools used 
since that date came from the plaintiff 
we think it unnecessary to make any or- 
der touching the spools.” , 

Subsequently another case between the 
same parties reached the Circuit Court 
of Appeals (6 F. (2d) 578). The charge 
of infringement was now limited to the 
spools on which the gelatinous bands 
were wound. After referring to the Su- 
preme Court’s decision, and particularly 
to that part of the opinion just quoted, 
the Circuit Court of Appeals said: 


“Examining that opinion, we find noth- 
ing that calls for a change in the conclu- 
sion heretofore reached. . In the 
present appeal we are to determine 
whether the element in the combination 
which the alleged infringer supplied ji; 
possessed of lasting and permanent 
qualities, or is an element which, in the 
very operation of the machine, must be 
replaced frequently. 


We answer the question, as we did be- 
fore, in appellee’s favor, and say the 
spool or roll is not perishable or tempo- 
rary in character, but is a permanent 
part of the machine, and is especially 
designed and constructed to fit into pat- 
entee’s combination.” * 


The interpretation there given to the 
Supreme Court’s differentiation between 
spool and band, to me, seems the only 
one permissible. 


In Foglesong Mach. Co. v. J. D. Ran- 
dall Co., 239 F’. 893, heavier chains were 
substituted for chains which had become 
weakened through use. These in turn 
required two new sprockets and two new 
sprocket wheels. All these substitutions 
were held to be repair and not recon- 
struction. 

The original chains having become un- 
serviceable, the replacement of new and 
serviceable chains was justified. That 
the new chain was heavier would not per 
se show reconstruction. However, the 
substitution of new sprockets and 
sprocket wheels simply because the 
heavier chains required them, in my 
judgment, was reconstruction and not re- 
pair. 

In Hess-Bright Mfg. Co. v. Bearings 
Co. 271 F. 350, the patented bearings 
had become worn; the user reground 
them, whereupon new and larger balls 
became necessary. This was held to be 
a repair and not a reconstruction, though 
the old balls themselves had not become 
uscless. } 

d “ 


Holds Contentions 
Ard Different 


These last two cases are readily dis- 
tinguishable from the instant case. Here 
it is not contended, and the record does 
not show, that a substitution of a defec- 
tive tungsten point would-in itself re- 
quire a new breaker arm, or’ even any 
one of the other members of the breaker 
arm unit, or any other part of the timer 
element to coact therewith. On the facts 
of the last three cases considered, that 
of Heyer Duplicator Co. Inc. v. Ditto, 
Inc, is the more like the irfstant case, 
and supports the reasoning herein. 

Since the final argument of this case 
and the preparation of the foregoing 
opinion relating to the question of re- 
pairs, the suit of the present plaintiff 
against Brown & Caine, Inc., has been 
decided (10 F. (2d) 823). That case in- 
volved the same patents and claims sued 
upon and considered in the instant case. 
Other claims of these patents and two 
other patents were also involved in the 
Illinois suit. It was held that these were 
valid and the claims infringed. 

Among the parts there held to be in- 
fringements, as appears by the final de- 
cree, there were a number similar ;to 
those found to be infringed in this case, 
though manufactured by other persons. 
There as here the defendant asserted the 
right to substitute the entire breaker 
plate assembly as repairs, though it also 
made and sold the lesser unit—breaker 
arm assembly—and some of the separate 
parts used in such assemblies. Judge 
Carpenter, who wrote the opinion in that 
case, discussed solely the question of re- 
pairs. As his reasoning is so apt, I 
quote several parts: 

“The main contention here is upon the 
breaker arm assembly, as a removable 
unit, and whether a sale of such a unit 
constitutes legitimate repair for a dam- 
aged or worn out part of the igniter, or 
is replacement.” (p. 824). : 

There, as here, the contentions were 
made that the plaintiff riveted the 
breaker arm, etec., to make it difficult to 
remove the defective part and to substi- 
tute another arm; that the claims did 
not cover the individual element or the. 
breaker assembly; and that it was 
estopped because Ahe patent disclosed the 
easy and ready—method of reconditioning 
the patented device by removing and re- 
placing the breaker plate assembly when 
any one of its elements became defec- 
tive. With reference to the estoppel, 
Judge Carpenter said: 

“T can not agree with the defendant 
that by the use of the language quoted 
the plaintiff intended to and did invite 
the public to make its invention, or to 
license the public without any considera- 
tion to make this breaker assembly unit. 

“Where a patentee has made an ad- 

nitted advance and contribution to the 
art, language such as is here relied upon 
by the defendant'should be so construed 


[Continued on Page 13.] 
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*» nished to one hundred thousand (100,000). | 


» no liability should attach to the surety 


’ stituted later than August 9, 1923. 


, purchaser against the surety alone on a 


_ therein and attached thereto and made a 


' the verdict is now before us for review. 


: obligation 


Surrounding facts, 


\ 
‘ 
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Automotive 


Industry 


Bond Surety Held 


Not to Be Party to | 
| Addition 


Original Contract 


Circuit Court Dismisses Suit 
Brought Against Guaranty | 
on Agreement With 
Manufacturer. 


Paciric AUTOMATIC DEVICE Co. Vv. UNITED 
STATES FIDELITY AND GUARANTY Co.; 
Circuit Court oF APPEALS, NINTH 
Circuit, No. 4883. 


A bond was given in this case to in- 
sure the faithful performance of a con- 
tract. Suit was brought against the 
surety on the contract and not on the 
bond. 

The court ruled that a surety on a 
bond does not become a party to the 
original contract between the principal 
and the obligee on the bond, and does 
not assume the obligations of such con- 
tract. The contract of the surety is | 
one of indemnity only, and the obliga- 
tions it assumes must be measured by 
the terms of the indemnity contract to 
which it was a party. 

The case was heard before Cir- 
cuit Judge Rudkin, and District Judges 
Dietrich and Kerrigan. -The full text | 
of the opinion of the court as delivered 
by Judge Rudkin is as follows: 

On August 2, 1922, the Olympic Prod- 
ucts Company, a Washington corpora- 
tion, as manufacturer, entered into a 
contract with the Pacific Automatic De- 
vice Company, of Portland, an Oregon 
corporation, as purchaser, for the manu- 

‘facture and sale of 25,000 automatic 
windshield swipes to conform to a sample | 
furnished by the purchaser, for which the 
purchaser agreed to pay the sum of $1.25 
each, or $31,250 in all. Other covenants 
in the contract are not deemed material, 


aside from an agreement on the part of 
the manufacturer to furnish a bond in the | 
sum of $31,250 to insure the perform- 
ance of the contract. 

Bond Is Given. 

August 9, 1922, the manufacturer, with | 
the United States Fidelity and Guaranty 
Company, as surety, entered into a bond 
in accordance with the foregoing require- 
ment. The bond was in the penal sum | 
of $31,250, conditioned that the manufac- 
turer should well and truly indemnify | 
and save harmless the purchaser from | 
any pecuniary loss resulting from a | 
breach of any of the terms, covenants 
and conditions of the contract on the 
part of the manufacturer. 

The bond also contained the usual and | 
customary conditions and provisions, that 








unless notice of default was given; that | 
in ease of default the surety should have 
the right to assume and complete the 
contract; that in no event should the | 
surety be liable for a greater sum than 
the penalty of the bond, and that the 
surety should be subject to no suit, 
action or other proceeding thereon, in- 


Complaint Is Cited. 
The present action was brought by the | 





contract which is thus described in the 
complaint: 

“That between the Ist and 15th days 
of August in the year 1922 aforesaid 
Olympic Products Company and the 
United States Fidelity and Guaranty 
Company, the defendant herein, jointly 
and severally promised, covenanted and 
agreed in writing with the plaintiff that 
they, or one of them, would, and both 


_ should, but neither of them did, assemble 


_all raw material and therefrom manu- 
facture and deliver twenty-five thousand 
(25,000) automatic windshield swipes, to 


, conform to the sample furnished by 


Pacific Automatic Device Company, of 
Portland, Oregon, in accordance with the 
specifications thereabout fully set forth 


part thereof. 
“That said swipes were known as the 
Brownie windshield swipe, and when so 
delivered were to be packed separately 
in paper carton boxes at the rate of one | 
thousand (1,000) swipes per week from 
and after the 2d day of October, 1922, for 
the sum of one dollar and 25/100 ($1.25) 
each, with the privilege and option to in- 
crease the number of swipes to be fur- 


“Upon and pursuant to which plaintiff | 
was to advance, and did advance, certain 
and various sums of money, which were | 
received and accepted at the dates and 
times as hereinafter mentioned, but the 
said defendant did not, and Olympic 
Products Company did not make and de- 
liver said swipes or any of them.” 

Contract Is Denied. 

The contract thus pleaded was denied 
by answer, and at the close of the tes- 
timony the court below directed a ver- | 
dict for the defendant. The judgment on 





It was conceded on the trial, and is 
conceded now, that the present action 
was not on the bond. Indeed, this is | 
manifest because the bond is in no wise | 
referred to in the complaint. 

The theory of the case, as advanced 
by counsel for the plaintiff in error in his 
brief, is this: 

“The theory of the action and founda- 
‘tion of legal liability was that a contract | 
and bond had been executed and given | 
together as one entire transaction con- 
stituting a joint and several primary | 
shown by the documents 
and accompanied with the 
circumstances, acts | 
and transactions of the parties between | 
themselves with subsequent correspond- | 
ence evidenced and established the liabil- 
ity of defendant In error jointly with | 
its principal to the plaintiff in error | 
to answer for and pay the pecuniary loss | 
sustained by the plaintiff in error; and | 


themselves 


. 


| tract, finds 


THE UNITED STATES DAILY: 


Manufacturers 


\In junction Is Granted to Restrain Village 


From Infringement of Chlorination Patent 


of “Bull Pot” to Apparatus Declared Not to 


Clear Defendant of Illegal Acts. 


ELECTRO BLEACHING GAS COMPANY AND 
WALLACE & TIERNON Co., INC., V. THE 
VILLAGE OF GARDEN CITY; DISTRICT 
Court, EASTERN District oF NEW 
York, No. E 2748. ; 


Claims 4, 5, 6, 8 and 11, of Ornstein 
Patent No. 1,142,361, for improvements 


| in process of antisepticizing water, were 
| held infringed in this case. 


Wood, Molloy & France appeared for 
plaintiffs; Mayer, Warfield & Watson 
for defendant. 

The full text of the opinion of the 
court, delivered by Judge Campbell, fol- 
lows: 

This is a motion for a preliminary in- 


| junction in a patent case. 


The plaintiffs’ patent, No. 1142361, is- 
sued to Ornstein, for improvements in 
process of antisepticizing water, dated 
June 8, 1915, has been held valid in an 


| action of Electro Bleaching Gas Com- 


pany v. William G. Miller, et al., in the 


| District Court of the United States, for | 


the Western Division of the Western 
District of Missouri, claims 1 to 12 be- 
ing involved, reported in 264 Fed. 429, re- 
versed by the Circuit Court of Appeals 
for the Eighth Circuit, without passing 
on the validity of the patent, on the 


ground that the defendant was not a con- 


tributory infringer, and in the action of 


Electro Bleaching Gas Company, et al., | 


v. Paradon Engineering Company, Inc., 


{in the United States District Court for 
the Eastern District of New York, claims | 


4, 5, 6, 8 and 10 being involved, reported 
in 8 Fed. (2d) 890, which was affirmed 
by the Circuit Court of Appeals for the 
Second Circuit, and reported in 12 Fed. 


| (2d) 511. 


Five Claims Involved. 

Claims Nos. 4, 5, 6, 8 and 10 of the 
patent in suit, involved in the former 
actions above described, are the same 
claims on which this action is based. 

The former suits were based on no 
apparatus patent, but they were based 
on a process patent. The question in the 
case at bar is whether the defendant is 


' using the process of the said Ornstein 


patent, No. 1142361. 

The answer of the defendant in this 
suit alleges, in addition to the patents 
and writings alleged to show prior art 
and invalidity of the patent in suit, in 
the answer in the suit by Electro Bleach- 
ing Gas Company, et al., v. The Paradon 
Engineering Company, Inc., tried in this 
district, only the Bull apparatus patent, 
No. 1012809, and a printed publication 
entitled, “Proceedings of the Fifth An- 
nual Convention of the Indiana Sanitary 


| and Water Association, of February 16, | 
1912,” at Indianapolis, Ind., particularly | 


pages 118-128 thereof, containing an ar- 
ticle by Bull, of Chicago, and a decision 
of said article. 


substantially the same as that inter- 
posed in the aforesaid case against the 
Paradon Engineering Company, Inc., 
in this district, and for the purposes of 
this motion the validity of the patent 
in suit must be assumed. 
Apparatus Is Enlarged. 

The defendant, however, opposes the 
granting of a preliminary injunction, 
because although it uses the same char- 


| acter of chlorinating apparatus as was 
; in question in the aforesaid suit against 


the Paradon Engineering Company, 
Inc., it contends that there has been 
added to such apparatus what is called 
a “Bull pot,” being a steel pipe about 36 
inches long and 8 inches inside diameter, 
its cylindrical walls being about a quar- 
ter of an inch thick, threaded at each 
end, the two ends being removably 
closed by reduction caps, screwed into 
place and provided with lugs, by which 
either or both the end caps can be 
readily unscrewed, so as to afford ac- 
cess to the interior of the Bull pot, 
and that each of these end caps carries 
a nipple of silver. 

The defendant further contends that 
the Bull pot at Garden City is supported 


that this was the whole governing in- | A : 
tention of the transaction and the gist | be granted; but this contention does not 


seem to me to outweigh plaintiffs’ right 


of the action.” 
No Contract Shown. 

But the record utterly fails to show 
that the defendant in error executed any 
contract, in writing or otherwise, such 
as is set forth in the complaint, or any 
contract of any kind, other than the in- 
demnity bond to which we have referred; 


| and the contention that a surety on such | 
a bond becomes a party to the original | 


contract between the principal and the 
obligee in the bond and assumes all obli- 
gations of that contract, regardless of 
the conditions, provisions and limitations 
contained in the bond or indemnity con- 
no support in reason or 
authority. 


The contract of the defendant in error | 


was one of indemnity only, and the ob- 


ligation it assumed must be measured | 
| by the terms of the indemnity contract | 
| to which it was a party, not by the terms | 
of some other contract to which it was | 


not a party. 


Of course, the question of liability on | 


the bond is not before us, but it would 


| seem entirely plain that the surety in- 
| curred no obligation in any event beyond 
| the penalty 


of the bond, and that a 
breach of the conditions and provisions 
of the bond would release it 
waived. 

This, it would seem, shows the ab- 
surdity of the contention that the surety 
was bound absolutely and uncondition- 
ally by the terms of the contract be- 
tween the manufacturer and the pur- 
chaser without limitation even as to the 
amount. 


| stead of for $31,250 the same conten- | 
| stated that he had no sample of the mer- | 


tion might be made. 

For these reasons the court below cor- 
rectly ruled that there was a failure of 
proof, and its judgment is affirmed. 

October 25, 1926. 





| Engineering Company, 





unless | 
| importer, the Palatine Industrial Co. Inc., | 
| of New York, claimed duty at two cents 


in horizontal position, and two pieces 
of rubber hose are secured upon the 
two silver nipples aforesaid, and that 
one hose receives the chlorine solution 
coming from the original Paradon ma- 
chine, and delivers it through the silver 
nipple into the Bull pot, and the other 
hose branches, one branch delivering 
into the intake of one of the pumps, 
and the other branch delivering into 
the intake of the other pump. 


By reason of this addition, if the 


| Bull pot be kept filled with iron par- 


ticles, it contends that it is not prac- 
ticing the process of the Ornstein 
patent in suit, but that the chlorinat- 
ing unit with the pot embody the ap- 
paratus of claim 1 of the Bull patent, 
No. 1012809, and that the same, when 
normally used, is adapted to, and does, 
practice the process of claim 2 of the 
Bull patent, No. 1012808, the Paradon 
Inc., being 
licensed under both patents, the de- 
fendant taking its license from said 
corporation. 

‘ Process Not Followed. 

Even if the process described above, 
which defendant contends it is using, 
would be that of the Bull patent and 
not that of the Ornstein patent in 
suit, which I do not find, the weight of 
the evidence clearly shows that it is 
not followed by the defendant. 

This is not an action against a con- 
tributory infringer, and even # the 
Paradon Engineering Company, Inc., 
did give the instructions which it claims 
to have given, that will not aid the 
defendant in this suit, if it has failed to 
observe them. 

The purpose of the 


Bull process 


| patent was to make ferric chlorine as 


a precipitant or coagulant, by causing 
the chlorine-containing solution to pass 
upward in the receptacle, through the 
comminuted iron, which is acted upon 
to produce an iron solution, which 
passes into the water to be purified, 
and not to accomplish a treatment of 
the major flow with the free chlorine. 
If this was not so, there would be no 
use in having the pot filled with com- 
minuted iron. 

The Standard Dictionary defines 
“comminute” as “to reduce to minute 
particles or powder.” 

The defendant claims 
“particles of iron.” 

The same dictionary defines, a “par- 
ticle” as “a minute part, piece or por- 
tion of matter, as a particle of dust,” 
and again ‘a particle is a very small 
part of any material substance, as par- 


it is using 


| ticle of sand or of dust.” 


There is no positive evidence on the 


| 


part of the defendant as to what was | 


in the so-called “Bull pot,’’ at Garden 


City. 


The defense interposed is, therefore, | 


Nails Used in Pot. 


the plaintiffs shows that it was filled 
with ten penny wire nails. Such nails 
are not what was described by Bull as 
“comminuted iron.” 

Plaintiffs show that an actual test of 
the chlorine solution, coming from the 


pot, using the methods commonly used | 
to detect a measurable amount of such | 


material in water, does not disclose any 
ferric chlorine. 

The chemist who testified for defend- 
ant used the most sensitive test for de- 
tecting the presence of iron, and says 
that he found iron in the sample which 
he took of the solution, after it had 
passed through the Bull pot and did not 
indicate the quantiy. 

From all of the evidence, it does not 
seem to me that defendant was using 
its apparatus to make ferric chlorine as 
a precipitant or coagulant, but was 
using it for the purpose of chlorination, 
by the process involved in the suit 
against Paradon Engineering Company, 
Inc., tried in this district. 

Plaintiffs’ Right Upheld. 





Restraining 


Orders 


Firm Is Restrained 


In Infringement of 
“Eskimo Pie” Patent 


License Agreement Covering 
Purchase of Wrappers 
From Plaintiff Held 

Violated. 


EskiMo Pim CORPORATION vy. ARCTIC 
Fruit Ices, INc.; District Court, 
EASTERN DISTRICT, New York, No. 
2756. 

In injunction pendente lite to restrain 
infringement of Patent No. 1404539, is- 


sued to C. K. Nelson, for confection, was 
granted in the case in view of defendant’s 


having manufactured, sold and distrib- 
uted “Eskimo Pie” in wrappers other 
than those purchased from plaintiff, in 
violation of license agreement. 

Everett & Rook, bq H. B. Floyd, ap- 
peared for plaintiff; Harry Heiman, for 
defendant. 

The full text of the opinion of the 


| court, rendered by-Judge Campbell, fol- 


lows: 
Restraining Order Sought. 

This is a motion for an injunction 
pendente lite in an action in equity 
brought to restrain the alleged infringe- 
ment of Patent No. 1404539, issued by 
the United States Patent Office, to Chris- 
tian K. Nelson, for Confection, 
January 24, 1922, which said patent is 
owned by the plaintiff. 


The only defense tendered by the an- | 


swer is noninfringement; the validity of 
the patent is not attacked. 

On May 23, 1925, the plaintiff entered 
into a certain license contract with the 


defendant, in writing, bearing date on | 


that day, in which the plaintiff licensed 
the defendant to manufacture, sell and 
distribute a certain ice cream confection 
called Eskimo Pie, disclosed and claimed 
in said letters patent, and to use as a 
trade mark the name “Eskimo Pie,” under 
certain conditions therein contained. 
Conditions Are Outlined. 
Among these conditions were the fol- 
lowing: 
efendant agreed to manufacture and 


sell the product only at Brooklyn or sur- | 


rounding territories, and not to sell or 
offer to sell any product manufactured 
under the specifications and claims of the 


above identified patent, or any product | 
similar thereto, under any other name | 
than Eskimo Pie, and not to contest or | INDICTMENT: Surplusage: Using Mails to Defraud. 
deny the validity of the patent above | 
| referred to, or of the trade mark Eskimo 
| Pie, or in any way assist others in so 


The evidence by affidavit on behalf of | 


doing. 

Defendant agreed to sell and distribute 
the said product neatly and completely 
wrapped only in wrappers or packages 
purchased from the plaintiff. 

License Still In Effect. 

The license agreement has not been 
cancelled, and defendant is estopped to 
deny the validity of the patent. 


Creamery S. Co. v. Davis & Rankin Bldg. 
& M. Co., 77 Fed. 879, Consolidated Rub- 
ber Tire Co. v. Finley Rubber Tire Co., 
116 Fed. 629). 

The plaintiff has been at all times, and 
is still, willing to furnish the wrappers 
at prices which had been agreed upon. 

The defendant’s sole complaint ap- 
pears to be that the plaintiff has not 


extended to it credit, but required pay- | 
ment of cash on delivery of all wrap- | 


| pers purchased by the defendant. 


Defendant contends that because of | 


the danger to the public health, the 
smallness of the amount involved, and 


the financial responsibility of the Vil- | 


lage, no preliminary injunction should 


to protection, especially in view of the 


| evidence that the Village could, within 
| about three days, and at a cost of about 


$700, replace the infringing apparatus 
by one that does not infringe. 

So that there may be no danger, how- 
ever, and the Village may have ample 
time to arrange to compliy with the in- 
junction, the plaintiffs will be granted 
a preliminary injunction, on giving se- 
curity in a sum to be determined on the 
settlement of the order, but such injunc- 
tion will not be issued until 20 days after 
the entry of the order to be entered on 
this motion. 

Settle order on notice. 

October 30, 1926. 


Collector’s Levy Upheld 
on Phosphoric Anhydrides 


The United States Customs Court, in 
a decision just handed down, affirms the | 


collector’s assessment of duty at the rate 
of 25 per cent ad valorem under the pro- 
visions of paragraph 1, tariff act of 1922, 


' on certain merchandise reported by the 
| Appraiser to consist of phosphoric anhy- | 


drides not specially provided for. The 


per pound under the provisions in the 
same paragraph for acid phosphoric 


| anhydride. This claim is denied by Judge 


Brown, who concludeé his opinion as 


| follows: 
Had the bond been for $1.50 in- | 


“At the hearing of this case the plain- 


| Fisher, 382, The 





tiff, who was not represented by counsel, | 


chandise and had no proof to offer in 
evidence. The protest is therefore. over- 
ruled for lack of evidence.” 

(Protest 154153-G-4767-26.) 


Denial Held Lacking. 
The evidence of infringement offered 
by the plaintiff has not been given with 


that particularity and detail that is gen- | 


erally furnished, but the affidavits sub- 
mitted on behalf of defendant do not, in 
my opinion, offer any substantial denial 


of the truth of the charge that defendant | 


has been manufacturing, selling and dis- 


tributing, in other wrappers than those | 
| purchased from the plaintiff, an ice cream 


confection the same as that disclosed 
and claimed in said letters patent, in 


| violation of the license agreement, but 
| confirm the same. 


Such acts constitute infringement. 
(Wood v. Wells, Crittenden & Co., 6 
Steam Cutter Co. v. 
Sheldon, 10 Blatch. 1). 

Declared Violation. 
This infringement has been in viola- 


| tion of the written license contract, and 


has worked great injury to the plain- 


| tiff, and I cannot say that the plaintiff 
| will be compensated by money damages, 


if the defandant is allowed to continue 
the infringement up to the time of trial, 
nor can I say from the evidence that the 
defendant is of sufficient responsibility 
to answer for the damages which plain- 
tiff may suffer if the defendant be al- 
lowed to continue to infringe the plain- 
tiff’s said patent. 


On the affidavits offered on this motion | 
| on behalf of the defendant, it would seem | 
ultimately prevail, | 


that plaintiff must 
therefore further injury to it should be 
prevented by injunction. 
Injunction Is Granted. 
The plaintiff is not seeking to cancel 
the license agreement, but simply to pre- 
vent the defendant from infringing by 


manufacturing and selling articles cov- | 
ered by its patent, otherwise than as | 


provided by the license. 


Motion for a preliminary injunction | 
granted, on the plaintiff giving security | 
in a sum to be determined on the set- | 


tlement of the order, which must be set- 
tled on notice. 
October 29, 1926, 


SATURDAY, NOVEMBER 6, 1926. 


dated | 





(Dun- 
ham v. Bent, 72 Fed. 60, Philadelphia | 
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Of All United States Courts. 


SYLLABI are printed so that they can be cut out and pasted on Standard 
Library-Index and File Cards, approximately 8 ly 5 inches, usually em- 
ployed in libraries and filed for reference. 


| ALIENS: Exclusion: Proceedings and Review. 


Y the provisions of Section 17, Act of February 17, 1917, a hearing before the 


YEARLY 


Department of Labor is final, if there is any evidence to support the finding, 


and to justify a review by the court there must be something more than “the basis 
of a dispute,” and if there is any evidence the court cannot interfere——Lee Loy v. 
Nagle (Circuit Court of Appeals, 9th Circuit.)—Index Page 3045, Col. 7. 


| ALIENS: Exclusion: Chinese: Certificate. 


NDER the regulations providing that Chinese, who has been residing in Philip- 
pines, desiring to enter this country under a Section Six merchant certificate, 
must obtain certificate from Chinese consul general at Manila, with vise by Col- 
lector of Customs at that port: held, certificate issued by Collector of Customs 


; to such person was issued without competent authority and is nul! and void.—Chan 


Hai v. Weeden. (Circuit Court of Appeals, 9th Circuit.)—Index Page 3041, Col. 1. 


BANKRUPTCY: Discharge: False Statements in Schedules: Concealment. 


A MERE mis-statement or ordinary failure to comply with all the provisions of 

the Bankruptcy Act will not afford grounds for refusal to grant a discharge; 
there must be a wilfull withholding or concealment.—in short, actual fraud—In re 
Carlson (District Court, District of Idaho.)—Index Page 3041, Col. 7. 


CONSPIRACY: Prosecution: Indictment: Using Mails to Defraud. 


OFFENSE denounced by Section 215, Criminal Code, is the use of the Post Office | 


establishment in the execution of a scheme to defraud; and while the scheme 
itself must be sufficiently set out to acquaint defendant with the particulars of it, 
yet the scheme need not be set forth with that particularity which would be required 
if the scheme was the gist of the offense.—Mathews v. United States (Circuit Court 
of Appeals, 8th Circuit.)—Index Page 3041, Col. 2. 


EQUITY: Inadequacy of Legal Remedy. 


FEDERAL Court of Equity will, by its writ of injunction, deprive one “of the 

benefit of a judgment obtained in a State court in circumstances where its 
enforcement will be contrary to recognized principles of equity and standards of 
good conscience.”—Fetzer v. Johnson et al. (Circuit Court of Appeals, Eighth 
Circuit.)—Index Page 3046, Col. 1. 


EQUITY: Maximus: Unclean Hands. 


HE principle in chancery that he who asks relief must have acted in good faith, 

does not disqualify a plaintiff from obtaining full relief who has not done inequity 
in the very transaction concerning which he complains, and wrong invoked to de- 
feat him must have immediate and necessary relation to equity for which he prays; 
and it is not every inequitable act in subject matter in suit that bars suitor from 
equitable relief if otherwise entitled thereto.—Conn. Tel. & El. Co. v. Auto Motive 
Equip. Co. (District Court of New Jersey.)—Index Page 3044, Col. 1. 


EVIDENCE: Interviews: Attorney and Client. 


| AN interview between an attorney and his client is not evidence.—Lee Loy v. 


Nagle (Circuit Court of Appeals, 9th Circuit.)—Index Page 3045, Col. 7. 


WHERE an indictment for using mails to defraud, in describing the scheme, 

alleges that defendants represented that they were the owners of certain land, 
but the proof is that a corporation was represented to be the owner, held: This 
alleged representation as to ownership, not being of the essence of the offense, could 


| properly be considered surplusage; and if the remaining elements alleged were 


sufficient to prove a scheme substantially the same as the one alleged, the re- 
jection of the surplusage could not constitute an amendment to the indictment.— 
Mathews v. United States (Circuit Court of Appeals, 8th Circuit.)—Index Page 3041, 
Col. 2. 


INJUNCTIONS: Permanent: 


HERE bond was issued and sold by a Drainage District of Oklahoma, and a 
landowner in said district in suit against county treasurer whose duty is now 
to collect assessments levied on lands in drainage district, to restrain him from 
further collections, obtained decree in State court perpetually enjoining treasurer 
from collecting assessments, Federal court of equity will execute writs of injunc- 
tion mandatory against.treasurer and prohibitory against landowner.—Fetzer v. 


Mandatory. 


Johnson et al. (Circuit Court of Appeals, 8th Circuit.)—Index Page 3046, Col. 1. 


PLEADING: Variance: Materiality: Test. 


ESTS of fatal variance are: was defendant misled? will defendant be protected 


against a future proceeding?—-Mathews v. United States (Circuit Court of 
Appeals, 8th Circuit.)—Index Page 3041, Col. 2. 


| PLEADING: Variance: Materiality: Using Mails to Defraud. 


WHERE an indictment for using mails to defraud, in describing the scheme, al- 
leges that defendant represented to be the owner of land, but the proof is that 
a corporation was represented to be the owner, held: Not a fatal variance, as the 





| fere. 





ownership was not in reference to a necessary ingredient of the offense and so the | 


variance between allegation and proof was as to an immaterial fact——Mathews v. 
United States (Circuit Court of Appeals, 8th Circuit.)—Index Page 3041, Col. 2. 


PRINCIPAL AND SURETY: Nature and Extent of Liability of Surety. 


WHERE bond is given by a surety to insure the faithful performance of a con- 

, tract, and suit is brought against surety on the contract and not on the bond, 
held: A surety on a bond does not become a party to the original contract between 
the principal and the obligee on the bond, and does not assume obligations of such 
contract, as contract of surety is one of indemnity only and the obligations it 
asSumes must be measured by terms of indemnity contract to which it was a party. 

Pacific Automatic Device Co. v. United States Fidelity and Guaranty Co. (Cireuit 
Court of Appeals, 9th Circuit.)—Index Page 3045, Col. 1. 


Patents and Trade Marks 


PATENTS: Marking Patented Articles: Mala Fides. 
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Order of Exclusion 
By Department of 
Labor Is Held Final — 


Circuit Court Sustains Deci- 
sion Refusing Writ of Ha- 
beas Corpus to Man Seek- 
ing to Enter Country. 


LEE LOY, APPELLANT, Vv. JOHN D. NAGLE, 
AS COMMISSIONER FOR THE PorT oF 
SAN FRANCISCO, CALIFORNIA; CIRCUIT 
CourT oF APPEALS, NINTH CIRCUIT, 
No. 4908. 


In this case the court points out that 
by the provisions of Section 17, Act of 
February 17, 1918, a hearing before the 
Department of Labor is final in deporta- 
tion cases, if there is any evidence to 
support the finding, and to justify a re- 
view by the court there must be some- 
thing more than “the basis of a dispute.” 
The judgment of the District Court, 
Northern District, California, was af 
firmed. 


Before Circuit Judges Gilbert and Rud- 

kin and District Judge Neterer. 
Petitioner Denied Entry. 

Judge Neterer delivered the opinion as 
follows: 

The petitioner upon arrival at the Port 
of San Francisco by steamship December 
2, 1925, after examination by Board of 
Special Inquiry was denied entry. He 
appealed to the Secretary of Labor. Ap- 
peal was dismissed and deportation 


| ordered. He petitioned the District Court 


for a writ of habeas corpus and order to 
show cause was issued and upon hearing 
the writ was denied. He seeks reversal 


} on the ground that the hearing was un- 


fair and that the immigration authorities 
have failed to transmit as a part of the 
transcript an interview of counsel with 


| the petitioner; that the hearing was in 
| error in that petition for rehearing was 


not allowed; that error was committed in 
failing to present a portion of the record, 
a certain alleged letter of transmittal. 


Decision Held Final. 


By the provisions of Section 17, Act of 
February 17, 1917, the hearing before the 
Department is final, if there is any evi- 
dence to support the finding. To justify 
a review by the court there must be 
something more than “the basis of a dis- 
pute.” Tulsidas v. Insular Collector of 
Customs, 262 U. S. 258. After taking the 
evidence altogether the Department found 
the right to enter not sustained, if there 
is any evidence, the court cannot inter- 
Jeung Beck Hong v. White, 25 
Fed. 23. Nor can the court go into the 
sufficiency of the probative facts. White 
v. Young Yen, 278 Fed. 619. Nor is the 
Department required” * * * to point out 
in detail every discrepancy in the testi- 
mony and every defect in the proof that 
might give rise to a doubt.” Dea Hong v. 
Nagle, 300 Fed. 727, at 729. The record 
does not disclose the omission from the 
record to the Department of any eviden- 


tiary statements. The documents referred 
; to in petition and arguments are not evi- 


dence. The Department is not required 
by rule, or law, or justice to transcribe 
an interview between the attorney and 
his client. The interview is not evidence. 
Nor does the petitioner set out any pro- 
bative fact sought to be presented, but 
rather an analysis or explanation of dis- 
crepancies in the petitioner’s evidence. No 
new evidence is tendered, nor the manner 
in which the discrepancies would be recon- 
ciled. See, Chow Hoy Quong v. White, 
244 Fed. 749; Maniglia v. Commander, 
etc., 5 Fed. (2d) 680. Chin Yow v. United 
States, 208 U. S. 8, does not support the 
petitioner’s contention. The court at 
p. 11 said: 

“* * * The petitioner was prevented by 
the officials * * * from obtaining testi- 
mony, including that of named witnesses, 
and that had he been given a proper op- 
portunity he could have produced over- 
whelming evidence that he was born in 
the United States. * * * If the petitioner 
was not denied a fair opportunity to pro- 
duce the evidence he desired, or a fair 


| though summary hearing, the case can 


OT every improperly placed patent mark is denounced by R. S. Sec. 4901, the 


~* inhibition extending only to markings that are for purpose of deceiving public. 


—Conn. Tel. & El. Co. v. Auto Motive Equip. Co. (District Court of New Jersey.) 
—Index Page 3044, Col. 1. 


PATENTS: Infringement: Right of Supplier of Parts of Patented Device Other 
Than Patentee. 


‘THE right of supplier of parts of patented device, other than patentowner or 
latter’s authorized agent for the purpose, cannot exceed that of lawful user of 


device; that owner of patent finds it advantageous to assemble parts of his com- 
bination and sell them as repair units in substitution or replacemenf of a like group 


| of parts, in case any such parts become defective, does not authorize user to make, 


or unauthorized dealer to sell, a like assembly for like purpose, nor does patent- 


| oswner’s subsequent withdrawal of such assembly from market, justify user or other 


person in making or marketing such assembly.—Conn., Tel. & El. Co. v. Auto Motive 
Equip. Co. (District Court of New Jersey.)—-Index Page 3044, Col. 1. 


PATENTS: Infringement: User’s Implied Right To Repair. 


l [SER’S right to repair or restore parts of patented device, based on equitable 

' right to full use of device that has passed to his ownership, extends no further 

than is necessary to obtain such beneficial use, and ends short of reconstruction. 

If one member of a unit of device becomes defective, no more than defective part 
[Continued on Page 18, Column 4.] ° 


proceed no further.” 
In Kwock Jan Fat v. White, 253 U. S. 


| 454, the applicant presented three named 


witnesses, and the court at page 463 said: 

“With the result that said witnesses 
mutually recognized and identified the ap- 
plicant as the person whom they had 
known as Kwock Jan Fat, and the appli- 
cant was equally prompt in recognizing 
said witnesses.” 

The petitioner had a fair hearing. The 
judgment is affirmed. 

October 25, 1926. 


Importer Loses on Protest 
Against Duty on Pumice 
T. Van Amringe & Son, Inc., of New 


York, lost before the United States Cus- 
toms Court in a decision just handed 


| down by the Customs Court on the tariff 


classification of certain merchandise de- 
scribed by the appraiser as pumice, 
wholly or partly manufactured. 

On entry, duty was levied thereon at 
55-100 of one cent per pound under 
paragraph 206, 1922 tariff act. The im- 
porter, in challenging this assessment, 


| claimed duty at only 1-10 of one cent ‘per 
| pound, or at % of one cent per pound 


under paragraph 206, or at 10 per cent or — 
20 per cent ad valorem under paragraph 
1459, or free of duty under paragraph 
1619, 1922 act. 

All of these claims were overruled by 


| Judge Young, who concluded his opinion — 


by stating that the official sample of the — 
merchandise in question had the appear- 
ance of having been rolled. The eol- 
lector’s assessment under paragraph 206, 
at the rate of 55-100 of one cent per 
pound, was therefore upheld by the court . 
(Protest 68003-G-61402-24,) ne 
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THE UNITED STATES DAILY: 


Real Estate 


| Appellant Court Decides Against 


Landowner 1 


in Drainage Case 


_ Appellee ‘Secured Decree Enjoining Treas- 
, urer From Collecting Assessment Neces- 
sary to Liquidate Bonds. 


Wituiam Fetzer v. E. B. 
AL.; Circuit CourT OF APPEALS, 
E1cutTH Circuit, No. 7102. 


An Oklahoma drainage district, having 
sold bonds which the appellant bought, 
a landowner of the district secured a de- 
cree of Oklahoma State Court, 
by the Supreme Court of that State, per- 
petually enjoining the county treasurer 
Yrom collecting assessments necessary to 
the liquidation of the bonds. Although 
relief was denied by the District Court 
of the United States, Eastern District 
of Oklahoma, the Appellate Court, in this 
appeal, decided that the bond purchaser 
was entitled to a decree to be enforced by 
write of injunction mandatory against the 


JOHNSON, ET 


y tr ; joining and restrain- | : ‘/ : 
ee eeeurer enjo gee | holding that the petition filed under sec- 


ing him from refusing to perform his 
legal duties in the collection of assess- 


owner, enjoining him from asserting, or 


ing to enforce the judgment and | aa 2 
Peng = — | the board of commissioners was without 


decree of the Oklahoma Court. 


Furry filed brief for appellant; 
Dudley and A. Melton, for appellees. 

Before Lewis, Circuit Judge, and Mun- 
ger and Johnson, District Judges. 


Full Text of Opinion 
Of Court in Case 


The full text of the opinion of the | 
| owners. 


court, delivered by Judge Lewis, follows: 
Mr. A. D. Stevens, Mr. Gray Herndon 


and Mr. J. B. Furry filed a brief of ap- | 


pellant. 
Mr. J. B. Dudley and Mr. Alger Mel- 
ton filed a brief for appellees. 
Before Lewis, Circuit Judge, and 
ger and Johnson, District Judges. 
Lewis, Circuit Judge, delivered the 
opinion of the court. 
In 1912 appellant, 
citizen and resident of Illinois, purchased 
and still owns nine negotiable coupon 


bonds of $1,000 each, payable to bearer, | 
issued of date August 14, 1911, by Minco | 


Drainage District No. 2, Grady County 
Oklahoma. Each bond re 
one of a serie: bonds 
purpose of paying the cos 
drainage known as Minco > Drai nage 

trict No. 2 of said county, and in antici- 
pation of the collection of the install- 
ments of a special assessment duly levied 


of 


laws of Oklahoma for the years 1907-08, 
as amended, and pursuant to an order of 
the board of county commissioners of 
said Grady county duly made and en- 
tered of record; that the bond is payable 
solely out of the proceeds of the special 
assessment for the benefits heretofore 


fited and out of no other fund whatso- 
ever; that all acts, conditions and things 
required to be done in locating and es- 
tablishing said drainage district and in 
making and levying said assessment 
against lands benefited thereby and in 


of this bond were and have been legally 


amount of bonds issued on account of 
said drainage district does not exceed the 
assessment so levied therefor and unpaid 
at the time said bonds were 
any legal limitation thereof, and for the 
performance of all of the covenants and 
stipulations of this bond ‘and of the du- 
ties imposed by law upon the county 
of Grady for the collection of the prin- 


cipal and interest of said assessment and | 
the application thereof to the payment | 
interest thereon, | 


of this bond and the 
and for the levying of such other and 
further assessments as are authorized by 


payment of this bond gnd the interest 
thereon the full faith, credit and re- 
sources of 
cably pledged. Fetzer received interest 


coupons attached to them, until some 


he brought this bill in equity on May 
20, 1922, its purpose and the relief 
sought being hereinafter stated. 


Lower Court 


Enjoined Treasurer 
On November 12, 1915, E. B. Johnson. 
one of the appellees here, brought a suit 


in the State district court for Grady | 


county against the treasurer of that 
county, whose duty it was to collect the 


assessments levied on lands in the drain- | 


age district and ‘sell lands delinquent in 
paymentyof those assessments, to restrain 
him from further collection of 
ments on Johnson’s lands in the district 
and to enjoin him from selling Johnson’s 
lands because of delinquencies. The 
gravamen of Johnson’s complaint in his 
suit against the county treasurer was 
that the board of county commissioners, 
in organinizing the district in the early 
part of 1911, acted without jurisdiction 
because the petition presented to that 
board on January 2, 1911, did not de- 
scribe the lands to be benefited or af- 
f@cted by the proposed drain, and for 
that reason, and others which he stated, 
all of the proceedings before the board, 
including the assessments made by it 
against his lands, were void. The county 
treasurer in his answer put in issue and 
resisted the claims of Johnon; but in 
_ December, 1916, that court entered a de- 
cree perpetually enjoining the treasurer 
from collecting any assessments on the 
lands of Johnson and adjudged that they 


* were illegal and invalid and ordered that 


they be cancelled, vacated and sect aside. 
An appeal was taken from that decree to 
the State Supreme Court and the decree 


¢ 


affirmed | 





io Stevens. G. Herndon and J. B jurisdiction to proceed. 


J. Bi] 


| missioners of Rogers County v. 


Mun- | 
| organized. 
| as sections 3045 to 3057, Snyder’s Com- 


William Fetzer, a | 


that ad is 


| within 


issued, or | the general description of the proposed 


; trict shall be benefited by 


: | age or improvements as herein provided, 
law and may be required for the prompt 


said county are hereby irrevo- | 


: : 2 | tional petitions; 
semiannually on his bonds, evidenced by | 


affirmed on September 9, 
can, Co. Treas., 
The court said: 

“The assessments enjoined in this pro- 
ceeding were levied for the paymcnt of 
bonds issued in behalf of a drainagé dis- 
trict in Grady county. The drainage dis- 
trict was created under section 3046, 
Comp. Laws of 1909, and the decisive 


1919, in Mulli- 


v. Johnson, 186 Pac. 242 


| question is whether the commissioners 
the petition failing to | 


had jurisdiction; 
describe the drainage district, so the 
aggregate acres might be ascertained 
from an examination of the petition.” 


of 
38 Okl. 


of Kay 
1113, in 


Commissioners 
370, 132 Pac. 


ve 


v. Board 
County, 


tion 3046 must describe the district so 


| the aggregate acres therein might be as- | 
ments, and prohibitory as to the land- | geres 2: 


and that a failure in 
defective and 


certained from it, 
that respect was fatally 


It was also held 
that the court’s ruling in Board of Com- 
Lipe, 45 
was not in point, 


Okl. 
because, 


685, 146 Pac. 713, 
it is said, the case arose under 
different statutes; but the only difference 
amendment of 3046 
changing petitioners from a percentum 
of the ownérs to a specified number of 
The Coyle case, supra, was de- 
cided by the State Supreme Court on 
May 9, 1913, which, it will be observed, 
was after Fetzer purchased the district 
bonds. 
it will be necessary to give attention to 
the statute under which the district was 
It is referred to in the briefs 


was an section 


piled Laws 1909 Oklahoma, some of them 
as amended by Oklahoma Laws 1910. We 
summarize them. 


Laws Are Quoted 


In Summarization 

Section 3045 grants to the commis- 
sioners of any county power, at any reg- 
ular meeting thereof, to cause ditches, 
drains and non-navigable water courses 
the county to be constructed, 
straightened, widened, altered or deep- 
ened when the same shall be conducive to 


| public health or where the same will be 
upon lands within said district and bene- | . 


fited by said improvement, in strict com- | 


pliance with chapter 30 of the seSSion | arocted thereby, 


| drain any lots, lands, 


of public utility, or a benefit to agricul- 
tural interests or to the soil of lands 
or when necessary to 
or the soil thereof, 
and for that purpose to form one or more 
drain or improvement districts, and to 
designate each of said districts by name. 
It gives the commissioners exclusive jur- 


| isdiction to hear and determine all con- 


: | tests and objections to the creation of 
legally levied on the lands to be bene- | ‘ 7 


such district and of all matters pertain- 
ing to the same. 

Section 3046 provides that before the 
commissioners shail establish any drain 


| or improvement districts there shall be 


filed with the county clerk of such county 


fateh ‘ di | a petition signed either by 15 per cent 
the authorization, execution and issuance | o¢ the owners or 
| ers 


had, done and performed; that the total | 


by the resident own- 
of 15 per cent of the aggregate 
acres of land to be benefited or affected 


| by such drain or other improvements and 
| to be assessed for construction thereof, 


“setting forth the necessity therefor with 


drain or other improvements, the start- 
ing point, route and terminus thereof, 
and whether it is desired to issue bonds 
or other evidence of indebtedness to 
meet the expense of such  improve- 
ments; provided, that in the event it 
is found that the lands to be embraced 
within said drain or improvement dis- 
such -drain- 


and will benefit the public health, or 
will be of public utility and benefit, then 
the commissioners shall have power to 
order said improvements without addi- 
otherwise it shall re- 


quire the signatures either of 50 per 


: : ¥ | centum of the owners or of the resident 
time in 1915, when payments ceased and | 


owners of 50 per centum of the aggre- 
gate acreage to be affected or benefited 
by such drain or improvements.” It 
requires the petitioners to give a bond 
for the payment of costs. 

Section 3047. Upon the filing of said 
petition and approval of the bond the 


| commissioners are required to appoint 


three resident freeholders of the county 
net interested in the district and not of 


| kin to any person interested therin, as 


viewers and shall direct the surveyor 
to assist the viewers so appointed, “who 


| shall proceed at once under the direction 
| and order 
assess- ! 


of the commissioners made 
therein, certified by the county clerk, 
to view the line of proposed drain or 
improvement and report after 
view of the premises along and adjacent 
thereto, whether the proposed improve- 
ment is so practicable and necessary or 
of private cr public utility and benefit; 
and if said viewers shall find that the 


proposed improvement is so practicable | 


and necessary, or of utility and benefit, 
they shall so report and recommend 


the best route for the proposed drain, 


whether’ any 
should be 
whether 
the 
ment 
be let 
ment; 


of the 
bridged, 


portion 
covered or 
the work of 
same should _ be 
to the _ several 
by contract 
which report 


same 
and 


by 
interests, or 
without  allot- 
shall be made in 


writing, and shall be by order of the com- | 
missioners entered upon the records in | 


the office of the county clerk.” 
Section 3048. After the report of the 


viewers is filed an order must be entered | 
petition | 


fixing the time for hearing the 
and report of the viewers and notice of 
said hearing must be given by publication | 


; 


‘| posed drain or improvement, 
the office of the county clerk on or before | 
the day set for the hearing of the report | 


| names prepared for 


But before considering that case | 


| lines 


| each tract 


actual | 


constructing | 
allot- | 


| for two weeks in some newspaper printed | 


and of general circulation in the county, 
| of the pendency of the petition, the ap- 
pointment and report of viewers, the 
place of beginning, route and terminus 
of said proposed drain or improvement, 
and the time at which the petition and 
report made by the viewers will be 
heard: If the commissioners’ shall find 
| against the improvement they shall dis- 
miss the petition and proceedings at the 
cost of the petitioners. 

Section 3049. Any person interested in 
| land which will be affected by 





the pro- 
may file in 


a written remonstrance 
and objection against the 
located by the petition or report of the 
viewers, setting forth his 
which objection shall be by the commis- 
sioners heard and determined and filed 
with the petition. 


of the viewers 


same, “as 


grievance, 


provement, 


thereby benefited, shall, 


trict, which shall be designated by name 
and number.” 


Section 3050. “If the commissioners 


shall find that the proposed drain or im- | 
sanitary or | 


provement is necessary for 
agricultural purposes, or will be con- 
ducive to the public health, or a public 
utility, they shall cause to be entered 
upon the records such finding, and they 
shall so certify to the judge of the dis- 
trict court of such county, and request 
that he appoint three disinterested free- 
holders from the regular jury list of 
the district 
who shall not be interested in the con- 


struction of said work and not of kin to | 


any person interested therein, and there- 
upon the judge of the district court 
shall immediately cause 10 days’ notice 
to be given in some newspaper printed 
and of general circulation in the county, 
of the said application for appointment 
of viewers, and at the time stated there- 


in shall appoint the three said disinter- | 


ested freeholders from the regular jury 
list of names of his court, and shall cause 
the names of such viewers so appointed 
to be certified to the board of county 
commissioners, and the said county com- 
missioners shall thereupon cause an order 
to be entered on their records authoriz- 


ing and directing the three viewers so | 


and the county surveyor or 
any expert surveyor or engineer em- 
ployed by them to go upon the line 
described in the order, and if only the 


appointed, 


general route has been located, to estab- | s 
| purpose may compel attendance of wit- 


| nesses and the production of other evi- 
| dence, and its decision upon each of the 
exceptions shall be entered of record.” It | 
gives any person aggrieved .the right to | 


lish the precise location thereof, where 
in their judgment the proposed improve- 
ment will prove more efficient, to survey 
and level such described or 
line and set a stake at every 100 feet, 
numbering down stream, mark the inter- 
sections and boundaries of lands, town- 
ship, range county lines, bench-marks, 


and road and railroad crossings; to de- | 7 
| erty appropriated, and second, 


termine the dimensions and form of the 
proposed drain, levee or other improve- 
ment and what disposition shall be made 
of excavated earth; to establish the num- 


ber of cubic yards of earth or other sub- | 
| stance to be removed and the cost per 
| cubic yard of each section of 100 feet, | 
and for the whole work, and to make re- | 


port, profile, and plat of the same; to- 


gether “with a schedule of all lots and, 


lands and of public and corporate roads 
and railroads, together with the names 
and residences of the owners, that will 
be benefited, damaged, or condemned by 
or for the improvements, and the dam- 
age or benefit to each tract of 40 acres 
or less, and make separate estimate of 
the cost of the location and construction, 
and apportion the same to each tract in 
proportion of the benefits or damages 
that may result to each. If so ordered 
by the commissioners, they shall also 


| apportion and allot the construction or 
| expense of same—of the number of lineal 


feet and cubic 
each lot or tract of land, road, or rail- 
road, in proportion to the estimate of 
benefits or damages as above described. 
They shall specify the manner and time 
in which the improvement shall be made 
and completed, the number of floodgates, 
waterways, farm crossings, bridges and 
the dimensions thereof, and note the 
county and township lines and railroad 
crossings. The plat shall be drawn upon 


yards of said work—to 


| a scale sufficiently large to represent all 


the meanderings of said improvements, 
and shall distinctly show the boundary 
of each lot or tract of land, and 
of each railroad to be benefited and taxed 
thereby, and the name of the owrwr 
owners of each tract of land, and of any 
interest therein, so far as they are able 
to ascertain the same; the authority or 
company having in charge, owning or 
controlling each public or corporate road 
or railroad, the distance in feet through 
or parcel of land, together 
with such other matters as the viewers 
and surveyor shall make and file with the 
report an itemized bill of costs made in 
the discharge of their duties. Such re- 
port shall be made and filed in the office 
of the county clerk within 30 days after 
said survey and levees are completed.” 

Section 3051. This section is a contin- 
uation of the powers named to be exer- 
cised by the second set of viewers. They 
may in their discretion vary from the line 
described in the petition but must com- 


or 


cable. If the drain described in the peti- 
| tion is not of sufficient length to drain the 
land adjacent thereto they may extend 
the drain below the outlet named in the 
| petition as far as may be necessary, not 
exceeding one mile. As far as practicable 
they must locate the drain on division 
lines of owners and not lay it diagonally 
across the land. All persons whose lands 
| may be affected by the drain may appear 
before the viewers and express their opin- 
ions on all matters pertaining thereto. 
Section 3052. ‘Upon the filing of the 
report of the viewers the county clerk 
shall immediately set a hearing of the 
same for some day during the ne> 
| lar meeting of the commissioner: 
| shall thereupon issue, 


He 
in the name of the 


| Person returned by 





| them, on the day fixed for hearing 


should not be confirmed, 
¢ Sent a | aos 
If the commissioners | the same may by the commissioners be 
shall find in favor of making the im- } 
the lands which, as herein- | 


| after provided, it may be found will be 
The court relied on the case of Coyle } 


established | 


| ers 


xt regu- | 


SATURDAY, 


Liquidation 


Of Bonds 


State, a notice, directed by name, to every 
the 
viewers as the qwner of every lot or par- 
cel of land affected by the proposed im- 
provement, or of any interest therein, and 
also by name, to all others whom it may 
in any manner be ascertained own such 


surveyor and 


land or any pa thereof, or any interest | 
| therein, and also generally 


to all other 
persons, without mentioning their names, 
who may own such land or any part 


thereof, or any interest therein, notifying 


them of the general object and nature of 


the petition and report of the surveyors | 
o | 
nd that on the day so fixed | 


and viewers, a 
the commissioners will hear said petition 
and report, and any evidence that may be 


| adduced concerning the same, and requir- 


each of 
, to ap- 


ing the person so named, and 
pear before the commissioners and show 


as made, or as 


amended, and the improvements and as- 
sessments therein described or as the re- 


| port may be amended, made. Such notices 
for the purpose | 


: : E : ? shall contein in appropriate columns a | 
of this article, constitute a drainage dis- | 


tabulated description, which may be ab- 
breviated as land descriptions usually are 


that will be affected by the proposed im- 
provements, and shall be published for 
four weeks in some newspaper printed 
and of general circulation in the county, 
the last insertion to be before the day set 
for the hearing.” 

Section 3053. This section provides 
that if the commissioners shall find that 
due 
examine the report of the surveyor and 


| viewers, and if it appear that the assess- 
court, | 


ments of the cost of location and con- 
struction, and of damages and benefits to 
each tract are correct, and if the appor- 
tionment of the cost of location and con- 
struction is in proportion to the benefits 
or damages to each tract fair and just, 
the same shall be approved and confirmed. 
If they shall find that the apportionments 
so reported are unjust or erroneous, they 
may by an order amend the report, upon 
evidence, so as to make the apportion- 
ments fair and just in proportion to the 
benefits or damages. 
Section 3057. “Any 
lands are 
provements may, on or before the day set 
for hearing before the commissioners, file 
exceptions to the apportionments made 
by, and the action of the viewers, upon 
any claim for compensation or damages. 
The commissioners may hea 
and examine witnesses upon all questions 
made by such exceptions and for that 


person whose 


appeal from the order of the commission- 
ers. 
determination are; first, whether 
compensation has been allowed for prop- 


proper damages have been allowed for 


for which an appeal is prayed has been 
assessed more than it will be benefited, or 


| more than its proportionate share of the 


cost of the improvements. On allowance 
of the appeal the county clerk shall cer- 


tify and transmit-all original papers on | 


file in the cause relating to the matters 
involved, to the district court. 
The original! petition filed on January 2 


1911, which initiated the proceeding, was | 


signed by nine landowners of the district, 
one of them being a brother of E. B. 
Johnson. 
improvement ‘ 
health a 
tility of the soil and make possible the 


cultivation of the land along and near 
ditch hereinafter 


the course of the 
described and petitioned for,” It peti- 
tioned the board of county commission- 
to establish the drainage district 
and that bonds be issued 

expense of such improvements and ditch, 
and that the ditch be made sufficiently 
wide and deep to carry off the surplus 
water from the 
“as may be ascertained by a survey 
thereof,” and that said ditch commence 
at a point (naming it), thence in an 
easterly direction through section 36, 
township 10 N, range 8 west, and Sec- 
tions 31, 32, 33, 28, 27, 22, 23 and 14, 
township 10 N, range 7 W, Indian Merid- 
ian, more particularly described and 
dsignated by a plat attached to the peti- 
tion and made a part of it. It did not 
describe the district so the aggregate 
acres therein might be ascertained from 
it. It did not describe the lands con- 
tained in the district, nor give the bound- 
aries thereof. 


Sees One Defect 


In Proceeding 


notice has been given they must then | 


affected by the proposed im- | 


On such appeal the questions for | 
just | 


whether | 


to meet the | 


land and watercourses | 


40, be levied as: assessments of benefits | 


‘Holds Decision of Lower Court 


Would Give Approval to Fraud 
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ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 


AND WITHOUT COMMENT BY THE 


Injunctions 


thereon and placed on the assessment 


roll of said district for the construction | 


of the improvement. By another order 
the board provided for the issuance and 
sale of the district’s negotiable bonds 
to meet the cost of construction and 
divided the assessment levies into annual 
installments to be paid over a series of 
years as the bonds and interest thereon 
became due. 

We come now to Coyle v. Board of 
Commissioners, supra. That suit was 
brought against the board by several 


landowners. One set of viewers, the 


| opinion does not state which, were made 


| defendants. 


It does not appear how far 
the board had progressed in organizing 


¢hat district, but the court said the pur- 
| the same to the court for 


pose of plaintiffs in that suit was to 


| enjoin the defendants from making any 


| cause, if any they have, why said report | 


further orders or taking any steps look- | 


| ing toward the annexation o€& plaintiffs’ 


| 
n | provided.” 
r testimony | 


| does 
| Mullican v. 


| diction of the board. 
| further in the Coyle case than to say: 
defendants were | 
| national courts jurisdiction to administer 
| the laws to the States in controversies 


| ex rel v. 


| tion signed by landowners. 
| as here, that the petition set forth the 


Counsel for appellees does not contend | 


that there was any other omission, ir- 
regularity or defect in the entire pro- 
ceeding before the board of commission- 
ers than the one on which the supreme 
court decided the case. And our exami- 
nation of the record convinces us that 


| terminus. 
| tion 
| land in the proposed district. 


the board adhered strictly to the require- | 


ments of the statute and that the orig- 
inal petition was signed by resident own- 
ers of 15 percentum of the aggregate 
acres of land composing the district as 


: : . | established. 
mence at the point described therein and | 


follow down the line as nearly as practi- | 


At the hearing on the petition and 
report of the 
board found that “the proposed drain 


first set of viewers the | 


and improvement is necessary for sani- | 


| tary and agricultural purposes and will 
| be conducive to the public health and a 
| public 
| certified copy of its order be presented 


utility,” and it ordered that a 
to the judge of the district court and 
that he be requested to appoint the sec- 


ond set of viewers. At the hearing on 


| the report of the second set of viewers 
| the board found that the required notice 


thereof had been given, that no pro- 


| tests or objections had been filed to that 


report, that the assessments of benefits 
to each 40-acre tract, as ascertained and 
recommended by the viewers, 


and equitable, and it ordered that said 


| Sums, specifying the amount as to each 


premises to said proposed drainage dis- | 


trict, or other steps therein that might 
create a lien on the premises of plaintiffs. 
The opinion holds that the originating 
petition “evidently means 


first, under the proviso in 
3046 the board of commissioners 
required on the report 


is, 


be embraced within the district will be 
benefited, and it is said that the com- 
missioners cannot make _ that 


that the order 
of the board to the freeholders is to act 
as viewers, “not that they shall make 
examination and determine 
shall be included in the proposed dis- 
trict.” But it is too obvious for argu- 
ment that the second set of viewers is 
expressly charged with the duty under 
the statute to make examination and de- 
termination of what land shall be in- 
cluded in the proposed district. We have 
searched in vain to find in the statute 
any requirement that the originating 
petition should set out a description of 
the land in the district, or that it should 


| describe the boundaries of the district, 


or that it should contain allegations from 
which the aggregate acres in the district 
might be ascertained. Section 3049 ex- 
pressly provides that if the commission- 
ers, at the preliminary 
petition and report of the first viewers, 


| shall find in favor of making the im- 
| provements, 
benefited shall be found “as hereinafter | 
next section | 


the lands which may 
And the very 
gives to the second set of viewers the 
authority, and imposes on them the duty 


their report a list thereof, and those 


lands, says the statute, shall constitute | 
the district, subject to modification, by | 


the board on the hearing. A plat of 


lands so found by the viewers is to be | 


made and filed with their report. Plainly, 


this plat and said list of lands exhibit | 
the proposed district, and until filed by | 
the viewers and surveyor no one could | 
| know 
property, and third, whether the property | 


what lands might be within the 
district. 

not support the conclusion 
Johnson in another respect. 


It does not hold that the failure of the 


petition to describe the drainage district 
so the aggregate acres might be ascer- | : : 
| towards an agreement of views with the 


tained therefrom was fatal to the juris- 


“It follows that the 


without jurisdiction in so far as the 


| lands of said plaintiffs were concerned”; 
| and it remanded the cause with -instruc- 
It recited that the proposed | 
‘is necessary for the public | 
and is necessary to add to the fer- | 


tions to the trial court to proceed in ac- 
cordance with the opinion. In Board v. 
Lipe, supra, opinion rendered February 
23, 1915, the court repudiated the idea 
that the originating petition should dis- 
close the aggregate acreage to be in- 
cluded in the district, or fix boundaries 
thereof, or describe the lands to be ,in- 
cluded. It said, as we have just said, 
that that was a duty imposed upon the 
second set of viewers, and that following 


| the provisions of the statute there was 


no way to ascertain the acreage, or the 
aggregate thereof, until the second set 
of viewers had made their report and 
the board had taken action thereon. This 


statute seems almost a literal copy of | 


the Missouri statute, with which the su- 
preme court of that State dealt in State 
Taylor, 123 S. W. 892, opinion 
rendered December 21, 1909. Under that 
statute two sets of viewers were pro- 
vided for and each was required to dis- 
charge the same duties that the two sets 
of viewers were required to discharge by 
the Oklahoma statute. There, as here, 
the proceeding for the establishment of 
the district was to be initiated by peti- 
It required, 


necessity for the improvement and give 
a general description of the proposed 
ditch or drain, starting point, route and 
It was objected that the peti- 
in that case did not describe the 
The court 
said: ; 

“The sufficiency of the petition is 
next assailed because. it did not contain 
a description of the lands to be embraced 
in the proposed district. It is a sufficient 
answer to that objection to state that 
the statute makes no such requirement. 
That and kindred matters are governed 
by other sections of the statute and by 
later proceedings to be had in the case.” 

On report of the first set of viewers 
and before action thereon by the county 
court, which exercised the same powers 
in the proceeding as the board of com- 
missioners exercise under the Oklahoma 
statute, published notice thereof was re- 
quired. That notice was objected to as 
insufficient to vest jurisdiction in the 
county court because it did not give the 
names of-property owners, did not out- 
line the district and did not describe the 
lands. Respondjng to this objection the 
court said: 


Notice Called 


| Insufficient 


was just | 


“No district had been organized, nor 
had there been any attempt to do so, 
and for that reason the notice could not 


state what lands or the names of the 


; owners who would be actually embraced 
; in the proposed district. 


These matters 


could only be . determined after the 





the petition | 
| setting out a description of said land,” | 
and the reasons which the court assigns | 
| therefor 
abbreviated, of every lot or parcel of land Section 


; | this court to determine for 
| is 


of the first | 
set of viewers to find that the lands to | © ; 
| cited from that court, and we think there 


finding | 
without knowing what lands are to be | 
embraced; and secondly, 


| clination, 
what land | 


hearing on the | 


be | 


The court went no | 


}U. S. 


viewers had inspected the lands, made 
surveys and plats thereof, and reported 
its approval 


} or disapproval.” 


See also Zinser v. Board, 114 N. W. 
51; State ex rel v. Board, 92 N. W. 216; 
Barnes v. Missouri Valley Constr. Co., 
165 S. W. 728; and State ex rel v. Blair, 
151 S. W. 148. There had been no inter- 
pretation of the Oklahoma statute by 
the supreme court of that State until 
after Feltzer purchased his .bonds; and 
those conditions it is the duty of 
itself the 
The three cases 


under 
meaning of the statute. 
are no others, are in conflict on the 
point. If they were harmony we 
would be inclined under the rules of 
comity, and it would be our personal in- 
accept the interpretation 
unless we were in 
2 

but we 


in 


to 
given by that court, 
grave doubt as to its soundness; 
are clearly of the opinion that it was not 


| necessary under the statute for the peti- 


tion to contain a description of the acre- 
age, the lands to be included in the 
district, or allegations from which the 
acreage therein might be ascertained. 
The statute (sec. 3046) prescribes what 
the petition shall contain. It does not 


or 


| require a description of land or acreage. 


Indeed, it would be impossible to so 
frame the petition if the later sections 
of the statute are to be complied with 
and given any efiect.. The whole stat 

must be considered and all of its pafts 
given their obviously intended meaning 
and purpose. No part should be stricken 
down unless it be in irreconcilable con- 
flict with the remainder. The principle 


| to be applied to the situation we have 
to ascertain the lands and lots that will | 


be benefi r de vith | 
e benefited or damaged and to file with | 107 U. S. 20 


here is stated in Burgess v. Seligman, 
» oa: 

“So when contracts and transactions 
have been entered into, and rights have 
accrued thereon under a particular state 
of the decisions, or wien there has been 
no decision, of the State tribunals, Fed- 
eral courts properly claim the right to 
adopt their own interpretation of the 


| law applicable to the case, although a 


The opinion in the Coyle =e different interpretation may be adopted 
= by the State courts after 


| have accrued. 


such rights 
But even in such cases, 
for the sake of harmony and to avoid 
confusion, the Federal courts will lean 


State courts if the question seems to 
them balanced wath doubt. y +.” As, 
however, the very object of giving to the 


between citizens of different States was 
to institute independent tribunals which 
it might be supposed would be unaffected 
by local prejudices and sectional views, 
it would be a dereliction of their duty 
not to exercise an independent judgment 


| in cases not foreclosed by previous ad- 


judication.” 

See also Carroll County v. Smith, 111 
556; Anderson v. Santa Anna, 116 
U. S. 356; Folsom v. Ninety Six, 159 U. 
S. 611; Gfeat Southern Fire Proof Hotel 
Co. v. Jones, 193 U. S. 532. 


Fetzer made E. B. Johnson, L. A. San- 


| ders, county treasurer of Grady County, 


and Maxwell Investment Company, a 
corporation, defendants in this suit. As 
to the Investment Company, it is charged 
that by some transfer or assignment of 
the lands of Johnson, or a part thereof, 
made to the investment company, it 
claims a lien thereon to secure the pay- 
ment of certain debts of Johnson. It is 
alleged that that lien, if any, is inferior 
to and subject to all the rights of com- 
plainant. The bill sets forth in detail the 
proceedings before the board of county 
commissioners in the establishment of 
the district, beginning with the filing of 
the original petition on January 2, 1911. 
It attaches as exhibits the reports of 
both sets of viewers, notices that were 
issued from time to time as the proceed- 
ings progressed and as required by the 
statute, and the orders of the board 
therein. It is alleged that complainant 
has no adequate remedy at law, that be- 
cause of the decre® procured by Johnson 
in the State court and the use which he 
has made and will continue to make of it, 
complainant is about. to be deprived of 
his property without due process; and it 
is prayed that a writ of injunction issue 
perpetually enjoining and _ restraining 
E. B. Johnson and Maxwell Investment 
Co. from asserting or in any manner en- 
forcing or attempting to enforce the 
judgment and decree of the District and 
Supreme Courts of the State of Oklahoma 
in the case of Johnson v. H. N. Mullican, 
county treasurer of said county, that 
L. A. Sanders, county treasurer, and his 
successors in office be perpetually en- 
joined and restrained from refusing to 
perform in full his and their legal duties 
in the matter of the colelction ef said as- 
sessments and the payment of the 
amount due on complainant’s bonds and 
from failing or refusing to take such ac- 
tion and institute such proceedings as the 
law provides for compelling the payment 
of said assessments, and for other equi- 
table relief that may seem proper. After 
answer the court on final hearing dis- 
missed the bill, and Fetzer has brought 





| the suit here on appeal 


| at law 


Unitep STATES DAILY. 
State 
Officers 


In Granting Relief Tribunal States That Rights 
of Parties Must Be Determined Entirely 
By Facts of Case. 


Section 38057 requires the board of 
county commissioners to appoint a drain- 
age commissioner the district, who 
shall from time to time inspect the 
drains and improvements with a view of 
keeping them in repair and*eleaned out. 
All suits brought for or against the dis- 
trict shall be in his name and under his 
direction. He appears to be the only 
person named in the statute to represent 
the district. It has no officers, none are 
provided for. The bonds of the district 
were to be and were executed in its be- 
half under order of the board by the 
chairman of the board of county commis- 
sioners, and countersigned and registered 
by the county clerk. The effect of the 
ruling ®f the State Supreme Court in 
the suit brought by Johnson was to de- 
stroy the district organization and dis- 
pense with its only representative, the 
drainage commissioner. No way has 
been shown by which Fetzer might sue 
the district and obtain service on it. The 
lands benefited were assessed their pro- 
portionate part of the cost of the im- 
provements when the district wasv or- 
ganized; and if Fetzer is éntitled to have 
his bonds paid out of those assessments 
there is nothing to be done except the 
collection of the annual installments, 
into which the assessments were divided, 
by the county treasurer in the way that 
other assessments and taxes are paid and 
collected and the application of those col- 
lections to the payment of Fetzer’s bonds 
and the interest thereon. The procedure, 
if it can be enforced, is a more full, com- 
plete and speedy remedy than an action 
by Fetzer against the district, 
even if it might be served with process. 
Indeed, the opinion of the Supreme Court 
in Johnson’s case seems to have de- 
stroyed the district as a legal entity. 
But that did wot nullify or affect the lien 
of the assessments. Graham v. Folsom, 
200 U. S. 248. It does not appear that 
Fetzer has a plain, adequate and com- 
plete remedy at law by which his rights 
can be fully vindicated and protected. 


for 


Court Outlines 
Its Stand 


The question is whether a court of 
equity will permit Johnson to use his 
decree as a shield of defense against the 
enforcement of Fetzer’s rights. A 
court of law could not grant relief 
of that kind. Some of the other land- 
owners paid their assessments of bene- 
fits in full before the bonds were 
issued, and the balance needed to pay 
for the improvements was raised by the 
issuance and sale of the district’s bonds. 
Their proceeds went to pay for improve- 
ments of Johnson’s lands, not only the 
lands he owned when the district was 
created but other lands in the district 
which he bought after the improvements 
were made; and from the assessments on 
all of which he sought relief in the State 
court. A more inequitable attitude than 
that taken by Johnson can hardly be con- 
ceived. He asks that a court of con- 
science stay its hand and refuse relief 
while he will enrich himself at the ex- 
pense of Fetzer. The bill and the relief 
which it seeks do not contravene section 
265 of the Judicial Code; for, as held in 
Simon v. Railway Co., 236 U. S. 115; 
Public Service Co. v. Corboy, 250 U. S. 
165; and Essany Film Mfg. Co. v. Kane 
258 U. S. 358, the prohibition of that 
section does not apply “when the litiga- 
tion has ended and a final judgment has 
been obtained—and when the plaintiff 
endeavors to use such judgment—a new 
set of facts, not within the language of 
the statute may arise.” The facts which 
we are called on to consider were not 
before the State court in Johnson’s suit. 
Fetzer was not a party to that suit. He 
did not know of it until after it was 
finally decided, and his rights were not, 
and could not be considered or adjudi- 
cated in that case. Nor has that court 
decided that a court of equity should 
not restrain Johnson from using the judg- 


, 


a 


ment in that case as a defense and ob- _ 


struction to equitable relief in a suit such 
as we have here. The rights of parties 
can be determined only by the facts and 
circumstances in each case, and to deny 
Fetzer the relief which he seeks would 
be nothing less than our approval of a 
legal fraud against his rights. The pro- 
ceeds of the bonds which he purchased in 
good faith for full value have been ap- 
plied to the improvement of Johnson's 
land and the land of others, and Johnson 
asks that Fetzer be given no relief 
against him, because of his judgment in 
the State court. A Federal court of 
equity will, by its writ of injunction, de- 
prive one “of the benefit of a judgment 
obtained in a State court in circum- 
stances where its enforcement will be 
contrary to recognized principles of 
equity and the standards of good con- 
science.” Wells Fargo & Co. v. Taylor, 
254 U. S. 175, 183. ; 

We think the facts of this case bring 
it within the principle stated, and that 
complainant was entitled to the decree 
prayed for, to be enforced and executed 
by writ of injunction — mandatory 
against the county treasurer and. his suc- 
cessors in office, and prohibitive against 
Johnson, his agents, attorneys and repre- 
sentatives. The-decree appealed from is 
reversed and the district court may va- 
cate it and enter a decre for complainant 
below as prayed for in his bill. The costs 
on appeal will be taxed against appellee 
Johnson. 

It is-so ordered. 

October 7, 1926. 
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Claims 


o 


Dismiss Claim of Unelean Hands 


In Distribution of Patented Device: 


. 


Holds 


Plaintiff Within Rights Under Patent to_ 


Supply Substitute Unit and Conduct 
Not Oppressive. 


[Continued F'rom Page 10.] 


as to vitalize and not paralyze the inven- 
tion.” (p. 826). 

Again: 

“The plaintiff should not be penalized 
for making a construction wherein a 
major substitution is desirable, though a 
lesser substitution is sufficient. 

“A patentee undoubtedly has the right 
to make his device as he sees fit. A user 
has the undoubted right to replace a 
worn out element with a new element, 
and in effecting such a repair the user 
may do it in any way he chooses, with 
this restriction: He must not replace 
other elements of the patented device 
that are not worn out... . . The evidence 
here shows that the repair of worn out 
points can be made.” (p. 827). 


Substitution is Made 

In Open Court 

- The evidence shows that the substitu- 
tion of a new point in the place of a de- 
fective one is not only mechanically pos- 
sible, but practical when performed by a 
skilled mechanic. Such a substitution 
was accomplished by plaintiff’s counsel 
in open court at the argument. The evi- 
dence also shows that Gilfillan Brothers, 
from whom the defendant obtained the 
breaker arm and other parts to be used 
in substitution of like parts of the plain- 
tiff’s timer element, makes, advertises 
and sells tungsten points to take the 
place of the plaintiff’s points. True, not 
many of such points have been sold for 
such purpose, but this is readily under- 
standable, in view of the large sales of 
the complained of Gillfillan breaker arm 
assembly which has such a point affixed 
thereto. The physical replacement of a 
point on the breaker arm of the plain- 
tiff’s assembly being not only mechani- 
cally possible but reasonably practical, 


the user’s right to restore or replace a 
point when defective is confined to such 
replacement and neither he nor the 
dealer anticipating his need for such a 
replacement will be permitted to substi- 
tute an entire breaker arm assembly in 
such a case. : 

As to the distributor mechanism: This 


_comprises a cap with metal socket and 


distributing -terminals imbedded therein, 


. and an arm carrying a metal segment 


and spring riveted thereto. Both cap 
and arm are made of insulating material, 
such as bakelite which is brittle and sub- 
ject to breakage likely to take place 
through the carelessness of automobile 
operators. The cap also becomes use- 
less when through leakage of electricity 
its insulating qualities are destroyed. 
The terminals, the segment, and the 
spring become defective in the course of 
use, the former two parts through burn- 
ing by the electric current and the latter 
by breakage and excessive bending. Of 
these parts in ordinary use, the segment 
is the most likely to require replace- 
ment. The socket imbedded in the cap 
is a part of an electrical terminal, to 
which a wire is connected. This electri- 
cal connector—socket and plug—is cov- 
ered by the combination claims 1 and 2 
of the Stahl & Cavanagh patent No. 
1221239 hereinbefore considered. 


Right to Repair 
Is Conceded 

The defendant sells caps and arms 
complete, which are the same as those 
made and sold by the plaintiff. The 
right of the defendant to replace a 
broken arm or cap, or to replacé the 
letter when it has lost its insulating 
qualities, is conceded. However, the de- 
fendant furnishes caps complete in sub- 
stitution for those found in plaintiff's 
igniter, though only the terminal points 
of the caps are defective, and the arm 
complete though only its spring or seg- 
ment is defective. This the plaintiff con- 
tends constitutes contributory infringe- 
ment. 

The evidence indicates that the re- 
moval of the terminal points of the cap 
and the spring and segment of the arm, 
and the substitution of new parts in 
place thereof is mechanically possible. 
Much of what the defendant says in sup- 
port of its right to furnish the distrib- 
utor assembly or parts thereof, has al- 
ready been passed upon. In addition, it 
insists that in view of the brittle char- 
acter of the material of which the arm 
and cap is made, and the method em- 
ployed in fixing those parts on or into 
those elements, it is not reasonably 
practical to remove the defective part 
and substitute a new one. Undoubtedly, 
it would require more care, and perhaps 


. skill to make such replacement, than in 


the case of the substitution of members 
on the metal breaker arm. The risk of 
breaking the distributor arm or cap In 
attempting that kind of restoration 
would also be much greater. But the 
fact that more care or skill would be re- 
quired is not sufficient to justify the dis- 
carding of a perfect, good distributor 
arm or cap and substituting new ones in 
place thereof. As regards the probable 
breakage of the distributor arm or cap 


‘in the attempt to remove the defective 


parts attached thereto, and to replace 
them with new parts, it is sufficient to 
say that if breakage results in such en- 
deavor, a new arm or cap complete may 
be substituted. 

With regard to the socket embodied in 


, the distributor cap, and the plug to co- 


operate therewith, and which, as already 


stated, are parts of the c@émbination 
claims of the Stahl & Cavanagh patent: 
Concededly, if the socket becomes defec- 
tive, the defendant may replace it as a 
repair part. However, as noted, the de- 
fendant sells its socket as a part of its 
distributor cap complete, and this, the 
plaintiff insists, is an infringement. But 
it is not necessarily so. If the condition 
of the constituents of the cap, not in- 
cluding the socket, is such that a repair 
is needed, the defendant may supply the 
cap, complete, now including a socket, 
regardless of the condition of the socket 
in the old cap. This because the socket 
is a separate element is not covered by 
any claims. 
it is quite old. 

But if the condition of the cap does 
not authorize its complete replacement 
as a repair, the fact that the socket was 
defective, would not justify the replace- 


ment of the cap. The socket occupies 


| the same relation to the distributor cap 


as the tungsten point bears to the 
breaker‘arm assembly, neither of which 
is separately covered by a claim. The 
defective point may be replaced with a 
new one without infringement, and the 
need of such replacement does not jus- 
tify the substitution of a new breaker 
arm. That may be done only if the con- 
dition of the arm, irrespective of the 
condition of the point, requires replace- 
menf. So it is if only the socket were 
in need of replacement. 

As to the plugy This also is not sepa- 
rately covered by any of the claims in 
suit. If it becomes defective, for the 
same reason as heretofore stated in re- 
gard to the socket and tungsten point it 
may be replaced as a repair part. But 
it is said, as the plug and distributor cap 
complete are both sold by defendant, the 
socket and plug may be brought into 
cooperation, which would violate the 
plaintiff’s monopoly. This, of course, is 
possible, but mere possibility is not suffi- 
cient to constitute infringement. In the 
ordinary course of commercial dealings 
this is not probable. If the old plug is 
defective, it may be legally replaced. If 
it continues serviceable, it is usable with 
the new socket, and in the absence of 
proof to the contrary the presumption is 
that such use will continue, and that new 
plugs will be sold only to replace defec- 
tive ones. There is nothing in the pres- 
ent record that negatives such presump- 
tion. . 

The result is that the defendant in- 
fringes claims 1, 2, 4, 6, 7, 3, 9 and 11 
of the Wilcox & Cavanagh patent by the 
sale of the breaker arm complete, and 
claims 4, 6, 7, 8, 9 and 11 of the same 
patent by the sale of the distributor 
mechanism complete; and that it does 
not infringe claims 1 and 2 of the Stahl 
& Cavanagh patent. 


Brings Charge 
Of Unclean Hands 

Counsel for the defendant further con- 
tends that the plaintiff comes into court 
with unclean hands and hence its bill 
should be dismissed. This contention has 
but scant supporting allegations in the 
answer. Its only references to plain- 
tiff’s alleged misconduct is found in para- 
graph 14, where, after denying plaintiff's 
pleaded purpose in marketing its 
breaker-plate assembly, it counters with 
the charge that the plaintiff’s real pur- 
pose was to stifle competition in the 
manufacture and sale of the wearing 
parts of such assembly, and to unlawfully 
secure a monopoly in the traffic therein, 
by compelling users of plaintiff’s igniter 
to purchase the whole assembly, though 
only parts thereof required replacement. 
However, the maxim here invoked need 
not be pleaded. If the evidence dis- 
closes such unconscionable conduct as to 
justify the application of this maxim, 
the court, if necessary, will upon its own 
motion apply it and deny relief. Bentley 
v. Tibbals (C. C. A. 2), 223 F. 247, 252. 

In the counterclaim, which charges the 
plaintiff with unfair competition, other 
acts of alleged misconduct on the plain- 
tiff’s part are pleaded, and as the evi- 
dence introduced in support thereof, as 
well as that submitted to establish the 
part of the ariswer just referred to, bears 
on the charge of unclean hands, this evi- 
dence will be considered under that need. 


Give Particulars 


Of Counterclaim 

The particulars of the counterclaim are 
as follows: That the plaintiff falsely 
claimed and advertised that the parts of 
the igniter which deteriorate through 
wear and breakage and require replace- 
ment in order to preserve its fitness, 
\were covered by letters patent; that it 
falsely marked’ such parts “Patented,” 
for the purpose of deceiving the public; 
that it falsely represented that the re- 
pair parts for igniters sold by its com- 
petitors, including the defendant, were 
inferior and infringements of plaintiff’s 
patents; that it unlawfully seeks to pre- 
vent users from purchasing such re- 
pair parts from defendant and other 
competitors, by the practice of selling or 
contracting to sell its igniter parts ‘on 
the condition, agreement or understand- 
ing that the purchaser thereof shall not 
use or deal in the goods, * * * supplies 
* * * or other commodities * * * of 
plaintiff’s competitors * * * including 
this defendant, for the purpose and with 
the effect of substantially lessening com- 
petition and of creating a monopoly in 


Indeed, it could not be, as | 





| tice without 


| 
| 
| 


| 
| 
| 


| 
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favor of plaintiff in said line of com- 
merce, and of diverting from defendant 
and depriving defendant of the benefits 
of trade and commerce to which it was 
accustomed and entitled, and in violation 
of the Act of October 15, 1914, c. 323, 
known as the Clayton Act, * * * and 
in violation of sec. 4901 of the United 
States Revised Statutes”; that the com- 
plained of acts constitute unfair com- 
petition, and that the plaintiff threatens 
to continue the same; all to the irrepara- | 
ble damage of defendant. 

In addition to praying that the bill be 
dismissed, the defendant prays for an in- 
junction to enjoin plaintiff and its agents, 
etc., from continuing these unlawful 
practices; for an accounting of the dam- 
ages sustained by defendant by reason of | 
the alleged unlawful practices; for judg- 
ment for three-fold amount of the dam- | 
ages ascertained, and for one-half of the 
penalties prescribed by R. S. sec. 4901 
for the false markings. 





Rules Against 
Recovery of Damages 

The right to three-fold damages is 
given by sec. 4 of the Clayton Act. These 
damages as well as the penalties pre- 
scribed by *R. S. sec. 4901 cannot be re- | 
covered on a counterclaim interposed in | 
a suit in equity (Equity Rule 30), but 
only in an action at law. Motion Pic- 
tures Patents Co. v. Eclair Film Co., 208 
F. 416; Folberth Auto Specialty Co. v. 
Mayo-Skinner Mfg. Co., 292 F. 883, 897; 
General Electric Co. v. Minneapolis Elec. 
Lamp Co., 10 F. (2d) 851, 855-6. 

As to injunctive relief: This is ex- 
pressly provided for by section 16 of the 
Clayton Act, to prevent “threatened loss 
or damages” by a violation of the Anti- 
Trust Laws, and is limited to such cases 
where a like relief “is granted by courts 
of equity under the ruls governing such 
proceedings.” One of such rules is that 
an action for unfair competition lies only 
where a property right of the com- 
plainant has been invaded. Armstrong 
Cork Co. v. Ringwalt Linoleum Works, 
235 F. 458 and cases cited p. 460. This 
case was reversed on a question of prac- 
reviewing or questioning 
the soundness of the law declared and 
followed by the District Court. (See 240 
F. 1022). “The question here is not so 
much the rights of either party as 
against the public, but their rights as 
between themselves. See Morrison v. 
Moat, 9 Hare, 241, 258.” International 
News Service v. Associated Press, 248 
U. S. 215, 236. 

The counterclaim does not allege that 
the defendant suffered any specific or 
individual damages by reason of the 
recited acts. The only reference to injury 
is that these acts constitute unfair com- 
petition and that a continuation thereof 
is threatened by the plaintiff to defen- 
dant’s irreparable damage. This is but 
a characterization and a conclusion and 
insufficient as a pleading, Buckeye Pow- 
der Co. v. E. I. duPont Co., 196 F. 614, 
and cases cited p. 517. But worse than 
that, because not curable by amendment 
the evidence is no more specific. It 
does not show that the defendant sus- 
tained damages different from those 
which the general public suffers as a 
result of the supposed wrong doing. To 
maintain an action to recover damages 
or to restrain a continuation of wrong- 
doing, specific injury resulting to the 
suitor must be alleged and proven. Mo- 
tion Picture Patents Co. v. Eclair Film 
Co. (supra), 208 F. 416; Paine Lumber 
Co. v. Neal, 244 U. S. 459, 471; Keogh 
v. Chicago & N. W. Ry. Co. U. S. 
156, 165. | 

If the practices here charged as vio- | 
lating the Anti-Trust Acts are inimical 
“to the interest of the public,” the de- 
fendant may bring them to the atten- 
tion of the Federal- Trade Commission 
which, for the purpose of protecting the 
general public, is authorized to investi- 
gate alleged “unfair methods of competi- 
tion in commerce” and make appropriate 
orders that the offender “cease and desist 
from using such methods of competi- 
tion.” (Act Sept. 26, 1914, c. 311, sec. 
5). Standard Oil Co. v. Federal Trade | 
Commission (CCA 3), 282 F. 81. Fur- | 
thermore, the defendant having been | 
found to infringe the plaintiff’s patent, 
the court cannot grant it protective re- 
lief in marketing of the infringing spare 
parts. Hedman Mfg. Co. v. Todd Pro- 
tectograph Co. (CCA 7), 265 F. 272, 278. 

The counterclaim is dismissed. 





Returns to Charge 
Of Unclean Hands 


Harking back to the charge of unclean 
hands. 

First, as to plaintiff’s alleged wrong- 
ful purpese in marketing its breaker 
plate assembly (Par. 14, Defendant’s 
Answer); As noted, defendant charges 
that plaintiff’s real purpose was tq stifle 
competition and unlawfully secure a 
monopoly in supplying this unit. When 
dealing with the charge of infringement, 
it was held that the plaintiff was within 
its rights to supply the breaker plate 
assembly for replacement, though only 
parts thereof were defective. This be- 
ing so, its conduct in that respect can- 
not be held oppressive. 

Second, as to the alleged false adver- 
tising and marking: The Wilcox. & 
Cavanagh and Stahl & Cavanagh patents 
(the markings of which are some of these 
challenged) are not all of the patents 
owned by plaintiff relating to ignition 
systems, and Model 16 is one of a num- 
ber of the igniters marketed by it. The 
igniter known by this number at times 
differed in some of its features. Its 
breaker plate carries the markings of 
four patents owned by the plaintiff, one 
of which is that of Wilcox & Cavanagh. 
The distributor cap has molded into it 
markings of the plaintiff’s two patents, 
one of which is the Stahl & Cavanagh 
patent. The distributor arm at the time | 
the answer in this case was filed had | 


molded into the marking of one of plain- | 





tiff’s patents, the features of which were | free of duty under Paragraph 1708 of | 


no longer a.part of this arm. This last | 
mentioned marking was removed shortly | 


| so placed solely to deceive the 
| into the belief that the breaker plate as- 


| word 
| dates of the patents 


Anti-Trust 
Statutes 
thereafter, and the 


that as the distributor arm was then 
made such marking was improper. 


The testimony, uncontradicted and not | 
argumentatively assailed, 
| originally this marking was proper, but | 
| that subsequently, when the feature of 
that patent was eliminated from the arm, | 


shows that 


the marking inadvertently was continued 
thereon. The markings on the breaker 
plate indicate patents covering features 
of the igniter Model 16, of which the 
plate is a part. However, as neither 
the breaker plate assembly nor any of 
its elements is separately covered by the 


Wilcox & Cavanagh patent, the defend- | 
| ant contends that the. marking relating 


to such patent had no proper place on 
the plate, and that these markings were 
public 


sembly which the plaintiff makes and 


‘sells as a repair unit, was covered by 
| patents. 


Under R. S. sec. 4900, it was the duty 
of plaintiff to affix on the igniter the 
“patented,” together with the 
the features 
which were embodied therein. As 


plaintiff concedes | 
| ing only a single element, it follows that 
| a choice of place for marking was open 
The plain- 

| tiff chose to notice that patent with the | 


of | 
the | 
| Wilcox & Cavanagh patent is for the 


(aa 
INDEX 


Construction 


whole igniter, none of the claims cover- 


to the owner of the patent. 


other markings, and selected the breaker 
plate as the place for it. The fact that 
the plaintiff sells the breaker plate as- 


sembly as a unit of repair does not | 
itself prove that the marking on such | 


plate was mala fides. Some part of the 


| remainder of the igniter in the course | 
| of use would require repair or replace- | 


ment. If these parts rather than the 


| pate had been selected for the patent | 


markings, the charge of bad faith would 
equally apply to such selection, and, in 


| my opinion, such charge would be as | 


equally ineffective. Therefore,, some- 


thing more than that the markings were | 
| put on an element being part of a so- 
called “unit of repair” is required 
| show deception. 
| an element that. was inside the igniter, 
| and therefore not as readily seen as if 
| placed on the outside of the housing is 


to 
That they were put on 


more significant. So also, ‘plaintiff’s ad- 


| vertisement in its trade catalogue, where, 
in relation to this breaker arm assembly | 


appears the following: “Note: The Con- 
necticut breaker assembly is fully pro- 
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can be repaired or replaced under user’s implied license.—Conn. Tel. & El. Co. v. 


Auto Motive Equip. Co. 


PATENTS: Infringement. 


(District Court of New Jersey.)—Index Page 3044, Col. 1. 


| place for such marking and the giving | 


(CLAIMS 1 and 2, Patent No. 1221239, issued to Stahl and Cavanaugh, for electri- | 
4 cal connector made up of plug and socket, used in connection with igniter, held 
not infringed.—Conn. Tel. & El. Co. v. Auto Motive Equip. Co. (District Court of 


New Jersey.)—Index Page 3044, Col. 1. 


| looked 


| Defines Line of 


tected by patents and infringement is 
liable to prosecution.” 
of this last mentioned claim is not 
lessened, but rather strengthened, by the 
additional fact that no such notice ap- 
pears in the catalogue in relation to the 
complete igniter. Facts of this character 
suggest that whatever was the original 
purpose of these markings on _ the 
breaker plate, at some time thereafter 
the notices evidenced by them and the 
| one appearing in the catalogue were in- 
tended not so much for the general pub- 
lic as for the user of the igniters and 


those who might be called upon to re- | 


place a defective element of the breaker 
plate assembly. Only the person who 
at the timer element would 
see the patent markings, and only those 
who had an interest in replacing parts 
of that or similar assemblies would be 


apt to see the warning notice in plain- | 


tiff’s catalogue. Seemingly, then, to 


| these, and not to the public generally, 


such notices were directed. 


| Inhibition Extends Only 
To Attempt to Deceive 


Assuming that these marks were im- 


| properly placed, it is not every marking 
| of that kind that falls within the de- 


nunciation of R. S. sec. 4901. The inhibi- 

tion extends only to those that are “for 

the purpose of deceiving the public.” 
While the selection of the plate as the 


of the warning notice, in the catalogue | 


suggests that the plaintiff intended te 


convey to users and the trade that it, | 


| and it only, had the right to replace the 


PATENTS: Combination Patent: Contributory Infringement: Validity: Anticipation. 
ELEMENTS common to all claims in suit for contributory infringement, combina- 

4 tion Patent No. 1204104, to Wilcox and Cavanaugh, for an auto igniter, being 
means to shift timer element mounted independently of timer element and stationary 
housing for timer mechanism; held, not anticipated by mechanism wherein timer 
mechanism and adjusting arm are not independently mounted and which tacks 
single housing for both timer and distributor mechanisnfs; utility of patent unques- 
tioned; presumption of invention going with grant of patent not overcome and patent 
valid; and claims 1, 2, 4, 6, 7,8, 9 and 11 infringed by sale of breaker arm complete, 
and claims 4, 6, 7, 8, 9 and 11 infringed by sale of a distributor mechanism complete. 
Conn. Tel. & El. Co. v. Auto Motive Equip. Co. (District Court of New Jersey.)— 


Index Page 3044, Col. 1. 


PATENTS: Infringement: Counterclaim: Damages Under Clayton Act. 


(THREE-FOLD damages, under Sec. 4, Clayton Act, as well as penalties prescribed 

by R. S. See. 4901, for falsely marking patented articles, are not recoverable on 
counterclaim interposed in suit in equity. 
(District Court of New Jersey.)—Index Page 3044, Col. 1. 


Equip. Co. 


PATENTS: Combination Patent: Contributory Infringement: Urior Public Use. 


EFENSE of prior public use not sustained by evidence.~—Conn. Tel. & El. Co. 
v. Auto Motive Equip. Co. (District Court of New Jersey.)—Index Page 3044, 


Col. 1. 


PATENTS: Infringement: Counterclaim: Injunction Under Clayton Act. 


HERE counterclaim, interposed in patent infringement suit, prays dismissal of 

bill and injunction against plaintiff’sjalleged unfair practices under the Clayton 
Act, but does not allege defendant suffered specific or individual damages by reason 
of recited acts; counterclaim dismissed, especially as defendant, having been found 
to infringe plaintiff's patent, the court cannot grant it protective relief in marketing 
infringing spare parts.—Conn. Tel. & El. Co. v. Auto Motive Equip. Co. 
Court of New Jersey.)—Index Page 3044, Col. 1. 


PATENTS: Infringement: 


Auto Motive Equip. Co. 


PATENTS: Infringement: Injunction. 
LAIMS 4, 5, 6, 8 and 10, Pate::+ 


PATENTS: Infringement: Injunction. 


J[NIUNCTION pendente lite to restrain infringement of Patent No. 1404539, issued 

to Nelson, January 24, 1922, for confection, granted in view of defendant’s hav- 
ing manufactured, sold and distributed “Eskimo Pie” in wrappers other than those 
purchased from plaintiff in violation of license agreement.—Eskimo Pie Corp.’ v. 
Arctic Fruit Ices, Inc. (District Court, Eastern District of New York.)—Index Page 


8045, Col. 4. 


Unfair Competition: Defense of Unclean Hands. 


JN answer to bill charging infringement and unfair competition, defendant counters 

by alleging unfair competition on plaintiff’s part, contending that plaintiff comes 
into court with unclean hands and claiming plaintiff’s purpose was to stifle competi- 
tion and secure monopoly in supplying a unit of patented device; held, plaintiff 
being within rights under patent to supply a uflit for replacement, though only 
part be defective, its conduct therein is not oppressive.—Conn. Tel. & El. Co. v. 
(District Court of New Jersey.)—Index Page 3044, Col. 1. 


Conn. Tel. & El. Co. v. Auto Motive 


plate assembly, it does not establish 
that it did this in the full consciousness 
that it had no such exclusive right. On 
the contrary, the evidence indicates that 
it believed that its patents gave it such 
right. 

Third, as to the charge that plaintiff 


| falsely represented that the repair parts 


for igniters sold by defendant and other 
competitors were inferior: The record 
does not support this accusation, or show 
that the plaintiff’s conduct in this re- 
spect was unwarranted or unfair. 

Fourth, as to the alleged violation of 
the Clayton Act: The charge as framed 
here brings it within the denunciation of 
section 3 of the act. 

The plaintiff, in anticipation of the 
need of spare or replacement parts for 
its igniters, including the breaker and 
distributor assemblies in question, fur- 


|; nishes such parts to jobbers and service 
stations under written agreements. 


The 
defendant insists that these agreements 


violate the Clayton Act, while the plain- | 


tiff contends that they are agency and 





not sales contracts. 
In the form used for distributors, the 


| plaintiff agrees to,give them the right to 


| units and parts.” 


(District | 


sell its ignition system units for dis- 


| tribution to the trade and to extend to 
| them a preferential discount of 50 per 
' cent from its published list prices upon 


the “receipt of an initial order for its 
This agreement also 
states that the plaintiff dos not wish to 
sell direct to the service stations and that 
the discount to the latter would be 35 
per cent from list. 

The distributor on his part “agrees not 
to sell or attempt to sell for use on the 
Connecticut System any but genuine 
units or parts made by the company” and 
“to act, as regards policy, under the di- 
rection of the Company during the life of 
this contract.” In the form used for 
Service Station agreements the _plain- 
tiff agrees ‘“‘to sell ignition units and 
parts at a discount of 35 per cent,” and 





| amounting to $ 
No. 1142361, issued to Ornstein for improve- | sell (for use with Connecticut Ignition 

ments in process of antisepticizing water, June 8, 1915, held, infringed by using | 
such patented process, and claims of infringer that it was same character of | 
chlorinating apparatus with a “Bull pot” to make ferric chloring as precipitant or | 
coagulant, was not sustained; preliminary injunction to be issued in 20 days in 
order to give defendant time to replace infringing apparatus.—Electro Bleaching 
Gas Co. and Wallace & Tiernan Co., Inc. v. Village of Garden City (District Court, 
Eastern District of New York.)—Index Page 3045, Col. 2. 


the dealer agrees “To carry a minimum 
Service Stock of Connecticut Parts 
To use and 


Systems) only genuine parts and _ units 
manufactured by the Connecticut Tel. & 
Elee. Co.” and “To act in accordance with 
the policies of the Connecticut Tel. & 
Elec. Co. in the matter of servicing Con- 
necticut equipped cars and the sale of 
parts and units.” 


Change Is Made 
After Filing of Suit 

The clause “for use with Connecticut 
Ignition Systems” in the first paragraph 
of the service station agreements was not 
a part of the earlier contracts, but was 
inserted before the filing of the bill in 





TRADE PRACTICES: Unfair Competition: Patentee’s Rights. 


IF in competitive struggle for market to which patentee believed it was entitled 

under its patents, it may have gone beyond its legal rights in constraining its 
contractees to buy from it all spare parts for its igniters, such action, even. if 
illegal, is not such unconscionable or inequitable conduct as to debar it from main- 
taining suit against infringer.—Conn. Tel. & El. Co. v. Auto Motive Equip. Co. 
(District Court of New Jersey.)—Index Page 3044, Col. 1. 


Century-Old Shawls 


Collector’s Assessment Set 
Aside and Articles Entered 
as Antiques. 


Sustaining a protest of the Monroe 
Foreign Forwarding Co., of St. Louis, 
the United States Customs Court has 
just ruled that certain embroidered silk 
shawls, imported from Spain and over 
100 years old, should have been admitted 


the 1922 Tariff Act, as antiques. 
The action of the collector in impos- 





ing duty at the rate of 75 per cent ad 
valorem under Paragraph 1430 of the 


| same act, as embroidered articles, was | 


Admitted Duty Free 


set aside in an opinion by Judge Waite, 
who wrote, in conclusion, as follows: 
From the record it appears that the 
refusal of the collector to grant free 
entry was due to the failure of the im- 
porter to furnish the 'shipper’s affidavit 


| of antiquity as required by Article 423, 


Customs Regulations of 1923. From the 
testimony it is apparent that this affi- 
davit was produced within the term of 
the bond given for its production. It 
also appears that the examiner of this 
class of merchandise at the port of entry 
was satisfied that the article was more 
than 100 years old. 

Upon the whole record we sustain the | 
protest, and hold the shawls free of duty | 
under Paragraph 1708. 

(Protest 106080-G-16132), 


this suit. 

The plaintiff does not reserve title to 
the supplies until sold, or undertake to 
take back those unsold, as in the case 
of Federal Trade Commission v. Curtis 
Publishing Co., 260 U. S. 568. While the 
contractees are agents of the plaintiff for 
certain purposes, they buy and sell«on 
their own account. To my mind, these 
agreements carry more of the ear-marks 
of sales contracts than those so held to 
be in Standard Fashion Co. v. McGrane- 
Houston Co., 258 U. S. 346. 

These contracts undoubtedly put the 
contractees under certain restraints, but 
the Clayton Act does not bar all re- 
straints of trade. Its inhibition of leases, 
sales and contracts for sale of goods, and 
the fixing of prices, discounts or rebates 
upon “condition, agreement, or under- 
standing that the lessee or purchaser 
thereof shall not use or deal _ in the 
goods, wares, merchandise, machinery, 
supplies or other commodities of a com- 
petitor or competitors of the lessor or 
seller” where the effect “may be to sub- 
stantially lessen competition or tend to 
create a monopoly in any line of com- 
merce.” Sec. 3). 

A comparison of this statutory pro- 
hibition with the quoted provisions of 
the contracts in question shows that 
neither the distributors nor the persons 
carrying on the service stations are 


The significance | 
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In Placing of Patent Labels 


barred from dealing in the spare parts 
for other igniters, a number of which 
are made and sold in competition with 
those made by the plaintiff. The re- 
straint operates solely upon supplying 
| parts for the plaintiff’s igniters. As to 
these igniters, the contractees are con- 
fined to the supplies furnished by the 
plaintiff. Under the head of infringement 
in dealing with the alleged right of a 
competitor to supply spare parts not 
needed to replace a defective part of the 
plaintiff’s igniter, it is held that there 
are good reasons why none but the owner 
of the patent should be permitted to 
supply the other parts. The reasons 
there given seemingly furnish an ethical 
| commercial basis for the restraint im- 
posed in these contracts, so far as they 
relate to parts not strictly repair parts. 
| However, as the contracts are not lim- 
ited to such other parts; but include re- 
pair parts as well, the question appears 
to be reduced to this: Is the restraint, 
so far as it relates to the purchase of 
| parts intended to be used only in making 
| repairs, such a lessening of competition 
| as to be “substantial,” within the mean- 
ing of this particular legislation? As- 
| suming that it is, does such wrongful 
restraint come within the maxim of “un- 
clean hands,” so as to prevent the plain- 
tiff from maintaining this infringement 
suit ? 

| This maxim assumes that the suitor 
| has by his own misconduct forfeited his 
right to all equitable relief with regard 
to the subject matter which he has put 
into litigation. I Pomeroy’s Equity 
| Jurisprudence (8rd 3d.), sec. 397. 





| Authorities Quoted 
For Dropping Charge 

“It is a principle in chancery, that he 
who asks relief must have acted in good 
faith. The equitable powers of this court 
can never be exerted in behalf of one 
who has acted fraudulently, or who by 
deceit or any unfair means has gained 
an advantage. To aid a party in such 
a case would make this court the abettor 
of iniquity.” Bein v. Heath, 47 U. S. 
227, 246-7. But “that principle does not 
yrepel all sinners from the precincts of 
courts of equity, nor does it disqualify 
any plaintiff from obtaining full relief 
there who has not done iniquity in the 
very transaction concerning which he 
complains. The wrong which may be in- 
voked to defeat him must have an imme- 
| diate and necessary relation to the equity 
| for the enforcement of which he prays.” 
Talbot v. Independent Order of Owls 
(CC. 8), 220 F. 660, 662, and cases cited. 
See also Bentley v. Tibbals (CCA 2), 
supra, 223 F, 247; Woodward v. Wood- 
ward, 41 N. J. E. 224; Vulcan Detinning 
Co. v. American Can Co. (N. J. E. & A.), 
72 N. J. E. 387; Weidmann Silk Dyeing 
| Co. v. East Jersey Water Co. 88 M. J. 
E. 397; Prindiville vy. Johnson & Higgins 
(N. J. E. & A.), 98 N. J. E. 525; Neu- 
beck v. Neubeck (N. J. E. & A.), 94 
N. J. E. 167. 

The soundness of this equitable prin- 
ciple cannot be doubted, but in its ap- 
| pheation is not every inequitable act 
in the subject matter of the suit that 
bars the suitor from equitable relief, if 
otherwise entitled thereto. Board of 
Trade v. Christie Grain & Stock Co., 
198 U. S. 236; International News Serv- 
ice v. Associated Press (supra), 248 U. 
S. 215; General Electric Co. v. Minne- 
apolis Elec. Lamp Co. supra 10 F. 
(2d) 851. 

In the News Service case the “un- 
clean hands” maxim was sought to be 
invoked against the plaintiff, because it 
admittedly practiced some of the things 
that it attributed to the defendant, viz., 
taking the news of a rival agency as a 
“tip” and selling it if verified by inde- 
pendent investigation. It was held that 
such practices in the circumstance of 
that case were: 

“Not shown to be such as to constitute 
an unconscientious or inequitable attitude 
towards its adversary so as to fix upon 
complainant the tain of unclean hands, 
and debar it on this ground from the re- 
lief to which it is otherwise entitled.” 

That a weighing of reciprocal unfair 
practices and discriminating between 
them is justified in determining whether 
the suitor is entitled to invoke the power 
of a court of conscence in his behalf, is 
emphasized by the fact that the strong 
dissent filed in that case makes no refer- 
ence to these practices on the part of 
the plaintiff, or the views expressed in 
regard thereto in the majority opinion. 

In the instant case the plaintiff en- 
countered a determined purpose on the 
part of competitors to share with it in 
supplying these spare parts. Its right 
to select distributors amd service sta- 
tions, and to supply them under contracts 
with the spare parts, is mot, and cannot 
be, successfully questioned. If in this 
competitive struggle for the market to 
which the plaintiff believed it was en- 
titled under its patents, it may have gone 
beyond its legal rights in constraining its 





parts for its igniters, such action, as- 
suming it to be illegal, is not such un- 


debar 
against one who infringes it patents. 

A -decree may be entered adju 
that the Wilcox & Cavanagh Bs 
valid and that the defemdant Y 
its claims as herein recited; that the 
fendant has not infringed the Stahl & 
Cavanagh patent; and that the defend- 
ant’s counterclaim be dismissed. | 
plaintiff’s charge of unfair competil 
will be dealt with in a separate opinis 
| October 18, 1926. R 
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contractees to buy from it all the spare © ‘ 


conscionable or inequitable conduct as to ~~ 
it from maintaining its suit ~ 
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7 e _Army and Navy 
Orders 


Approval Is Given 


or Several Leases 
Of Postal Quarters 


| Offices in Buffalo, N. Y., and 
in Other States Included in 
Announcement of Post 
Office Department. 


The Post Office Department has just 
-gnnounced approval of leases for postal 
quarters in several cities. The full text 
.of the announcement follows: 
” “Bast Rochester, N. Y. Accepted pro- 
"posal of Mr. Jacob Wishman to lease 
present quarters at the northwest cor- 
ner of Main and Elm Streets, for a term 
of five years, from December 1, 1926, or 


date of completition of improvements. | 


Lease to include equipment, heat, light, 
water, safe, power for electric fans, par- 
cel post and postal sayings furniture 
when necessary. 


Plains, Mont. Accepted proposal of Mr. | 
H. L. Coultor to lease present quarters | 
on the north side of Railroad Avenue, be- | 


tween Boyer and Hubbard Streets, for a 


term of 10 years, from December 1, 1926, | 
or date of completion of improvements. | 
Lease to include equipment; heat, light, | 
water, safe, power for electric fans, par- | 
cel post and postal savings furniture | 


“ when necessary. 
Ansley, Nebr. Accepted proposal of 


Mr. E. 0. Morris to lease quarters on the | 


south side of Railroad street, between 
Edmunds and Railroad Streets, for a 


or date of occupancy. Lease to include 


Hammondsport, N. Y. Accepted pro- 
posal of Mr. George Conderman to lease 
present quarters on the south side of 
Sheather Street, between Main and Me- 


ic Streets, for a term of five years, | U 
es | entry of such judgment, the judgment | 


from December 15, 1926, or date of com- 
pletion of improvements. 
clude equipment, heat, water, safe, par- 


‘cel post and postal savings furniture | 


when necessary. 


Mr. W. B. Swearingen to lease present 


quarters on the south side of Market | 
Street, between Church ahd Main Streets, | 


for a term of five years, from January 1, 


1927, or date of occupancy. Lease to in- | 


clude equipment, safe, power for electric 


fans, parcel post and postal savings fur- | 1 ; 

| fact a discharge and reappointment and | 
does not entitle the employee to expenses | 
incurred in travel between the two sta- | 


11 Comp. Dec. 442; 20 id. 23; 4; *#miner, Scranton, Pa. 


niture when necessary. 

Onalaska, Wis. Accepted proposal 
Mr. J. C. Adams and Mr. Leslie J. 
Adams to lease new ‘quarters at 203 J 
Street, for a term of 10 years, from No- 
vember 1, 1926, or date of occupancy. 


Lease to include equipment, safe, parcel | 


post and postal savings furniture when 
necessary. 
Donna, Tex. Accepted proposal of Mrs. 


Minette M. Huffer to lease new quarters | 


on the west side of Fourth Street, be- 
tween Miller and Hooks Avenues, for a 
term of five- years, from November 1, 
1926, or date of occupancy. 
clude equipment, heat, light, water, safe, 
power for electric fans, parcel post and 
postal savings furniture when necessary. 

Cartersville, Mo. Accepted proposal of 
Mr. H. B. Sanders to lease present quar- 


ters on the north side of Main Street, | 


for a term of 10 years, from December 
between Kentucky and Tennessee Streets, 
for a term of 10 years, from December 
1, 1926. Lease to include equipment, 
heat, light, water, safe, power for elec- 
tric fans, parcel post and postal savings 
furniture when necessary. 

St. Louis, Mo. Parcel post annex. Ac- 
cepted proposal of Mrs. Louise I. E. 
Janis to lease present qudrters at No. 
102 South Seventeenth Street, between 
Market Street and Clark Avenue, for a 


term of 10 years, from January 1, 1927, | 


or date of completion of improvements. 
Lease to include heating fixtures. 

Forest, Miss. Accepted proposal of Bien- 
ville Lumber Company to lease new quar- 
ters on the west side of Hillsboro Street, 
between First and Church Streets, for a 


term of five years, from February 15, | 
1927. Lease to include equipment, heat, 
light, water, safe, power for electric fans, 


parcel post and postal savings furniture 
when necessary. 


Dry and Anti-Drys 
Declare Expenses 


Association Against Prohibi- 
tion Amendment Disbursed 


$221,481 in Campaign. 


The Senate and Hous®, in a wind-up 
of the mass of preelection reports of 
campaign expenses under the federal cor- 
rupt practices act, received statements, 
November 4, from two opposing organ- 
izations active on the prohibition issue 
in the campaign. 


The Association Against the Prohibi- | 


tion Amendment, national headquarters, 
through G. C. Hinckley, its 
treasurer, reported that his organization 
raised a total of $280,006 in contribu- 

~ tions, and expended $221,481 in the pe- 
riod between January 1 and October 28, 
1926. 

For the same period the Prohibition 
National Committee, through H. P. Faris, 
of Clinton, Mo., its national treasurer, 
reported contributions of $8,479 and ex- 
penditures of $9,051. 

The Michigan Division of the Associa- 


tion Against the Prohibition Amendment | 


reported contributions of $16,645 and 
disbursements of $15,807 from June 1 
to September 1. 

. For the same period the northern Cal- 


ifornia branch of the same organization 


headquarters at San Francisco, reported 
expenditures of $28,086 and contribu- 
tions of $27,058. The Buffalo Brewing 
Company, of Sacramento, contributed to 

» that branch $100 each month in June, 
July and August. 


Lease to in- | 


Lease to in- | 


national | 


3048) 
Federal 


Daily Decisions 
of the 
Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

A-16025 (S). Pay—Caretakers for 
animals, R. O. T. C. The prohibition con- 
tained in the act of April 15, 1926, 44 
Stat. 258, in regard to payment of care- 
takers for animals at schools which are 
privately owned and operated for profit 
is applicable to a privately owned school 
in the absence of clear and convincing 
evidence it is not operated for profit... 


A16014 (S). Burial Expenses—Na- 


| dies from disease after the termination 
| of an encampment in which he partici- 
pated, even though his death be due to 
disease contracted while in attendance 
at said encampment, is not payable from 





| Federal funds under section 6 of the act | 
of March, 4, 1923, as amended by Section | 
4 of the act of June 3, 1924, 43 Stat. 365. | 


A-15874 (S). Veterans’ Bureau—Train- 


| ees—State License Fees. 


The State fee for dental examination | 


necessary to qualify a trainee to practice 
dentistry, is a proper expense incident 
to his vocational rehabilitation, when ad- 
mitted to training under Section 2 of the 


F ¥ 927, | act of June 17, 1916, 40 Stat. 617, as 
term of 10 years, from March 1, 1927, | amended by the act of July 11, 1919, 41 
equipment, water, safe, parcel post and | Stat. 158. 


postal savings furniture when necessary. } 


Review 3660, May 2, 1923. 
A-15879 (S). Judgments—Interest sub- 
sequent to final entry of decree. 


No interest is due and payable by the 


Government upon a judgment involving 
refund of taxes illegally assessed and 
collected subsequent to the date of final 


not providing for the paying of such in- 
terest and there being no law specifically 
providing for the paying of interest sub- 


sequent to the entry of the final judg- | 


Lockhart, Tex. Accepted proposal of | ment. 


A-16059 (S). 
Subsistence—Transfer between duty sta- 
tions. 


The transfer of an engineer employed | 


in the Indian service from duty at an In- 


dian school in South Dakota to duty at a | 


sanitorium in Oklahoma, constitutes in 


tions. 
Comp. Gen. 641; 5 id. 467; id. 941. 

A-16117. Army—Enlisted man—War 
Service Gratuity of $60. 

Those persons subject to the draft who 
answered and were exempted for physical 
disakjlity or because of other proper rea- 
sons before military or naval service was 
required of them, did not serve in the 


February 24, 1919, 40 Stat. 1151, and are 
not entitled to'the war service gratuity 
of $60. 1 Comp. Gen. 379. 

A-15507. Contragts — Cancellation— 
Dent Act Award. 


United States was released from all lia- 
bility for any costs in connection with 
said purchase order there was no juris- 





| diction under the Dent Act of March.2, 


| 1919, 40 Stat. 1272, to make an award 


| to the contractor covering any costs in- | 


| curred by contractor in the performance 
of work under the purchase order prior 
to its cancellation. 


William Tyler Page, Clerk of the 
House, has published a tabulax compila- 
| tion of the political divisions of the two 

Houses of Congress from the 34th to the 


1927 (SIXTY-NINTH CONGRESS). 


Congress 


Thirty-fourth 
Thirty-fifth 
Thirty-sixth 
Thirty-seventh 
Thirty-eighth 
Thirty-ninth 

Fortieth 

Forty-first 
Forty-second 

| Forty-third 
Forty-fourth 

| Forty-fifth 

Forty-sixth 
Forty-seventh 
Forty-eighth 

| Forty-ninth .......... 
MM Ss 9 aap aaa 6 i 
ANE 2.5 osc nc esas 
| Fifty-second 

| Fifty-third 

| Fifty-fourth 

| Fifty-fifth eines 
yh a: 
Fifty-seventh 
Fifty-eighth 
Fifty-ninth paadans 
MINED a ss kona ene 
Sixty-first 

| Sixty-second 
IRGVHPMITE 2 oo osc ree 
Sixty-fourth 

Sixty-fifth aoe 
| Sixty-sixth ........... 
Sixty-seventh 
Sixty-eighth 
Sixty-ninth ... 





| hospital 72, Helena, Mont., to Edward 


tional Guard. The expense of burial of | 
a member of the National Guard who | 


* 
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Personnel 


Changes Affecting 
| Medical Personnel 
Of Veterans’ Bureau | 


Resignations, Transfers and 
Assignments Are Reported 
in Hospitals and Re- 


gional Offices. 

The Veterans’ Bureau reported Novem- 
ber 4 the following resignations, trans- 
fers gnd other changes in its medical 
personnel: 

Hospitals. 

Dr. William J. Bott, resigned, hospital, 
Castle Point, N. Y. 

Dr. Walter C. Cheely, transferred from | 


Hines, Jr., hospital, Maywood, Til. 

Dr. James M. Ernest, transferred from 
hospital 59, Tacoma, Wash., to Regional 
Office, Portland, Oreg. 

Dr. Joseph F. Hamilton, resigned, hos- | 
pital 88, Memphis, Tenn. 


| fective November 30, 1926. 
| Maynor. 





Dr. Herman S. Hoffman, resigned, hos- | 





| Regional 


| gional office, Sjoux Falls, S. Dak. 


Traveling expenses— | 





military or naval forces of the United ! 
States within the meaning of the act of | 


Where a purchase order for supplies _| 
was cancelled by a subsequent written | 
| contract for other supplies whereby the 





Political Divisions in H ouses of Congress 


Tabulated From 1855 to Present by Clerk 


Number of Senators and Representatives Announced in 
Republican, Democratic and Third Parties. 


{ Senate 


pital 32, Washington, D. C. 

Dr. Franklin Huson, transferred from 
hospital 80, Fort Lyon, Colo., to Edward 
Hines, Jr., hospital, Maywood, III. 

Dr. Emry G. Hyatt, resigned, hospital 
98, Legion, Texas. 

Dr. Louis Mangan, resigned, hospital | 
101, St. Cloud, Minn. 

Dr. Harlan E. Mize, transferred from 
Office, Chicago, to Edward | 
Hines, Jr., hospital, Maywood, Ill. 

Dr. George W. Phillips, transferred 


from regional office, Sioux Falls, S. Dak., 


to hospital 68, Minneapolis. 

Dr. Rob L. Russell, transferred from | 
hospital 60, Oteen, N. C., to hospital, | 
Fort Bayard, N. M. 

Dr. William A. Smith, appointed path- 
ologist, hospital 79, Outwood, Ky. 

Dr. Hugo D. Stites, resigned, hospital 
90, Muskogee, Okla. 

Dr. John P. Wheeler, transferred from 
hospital 55, Fort Bayard, N. M., to re- 


Dr. Charles R. Williams, transferred 
from hospital 55, Ft. Bayard, N. M., to 
regional office, Phoenix, Ariz. 

Regional Offices. 

‘Dr. I. E. Charlesworth} resigned, re- 
gional office, San Francisco. 

Dr. William J. L. Davis, resigned as 
medical examiner, Scranton, Pa. 

Dr. Robert J. Flynn, appointed medical 


Dr. M. B. Holmes, appointed medical 
examiner, Dallas, Texas. 

Dr. Robert J. Judkins, resigned as med- 
ical examiner, Cincinnati. 

Dr>: Roy C. Meals, transferred from 
San Francisco to Newark, N. J. 

Dr. Floyd B. Ricketts, resigned as 
medical examiner, Migneapolis, Minn. 

Dr. William C. Schroeder, transferred 
from Phoenix, Ariz., to Albany, N. Y. 

Dr. F. M. Shockley, transferred from 
New York to Central-Board of Appeals, 
Central Office. 

Dr. A. L. Vickery, appointed as dental 
examiner, Cleveland, Ohio. 


Station Is Discontinued. 


The Post Office Department has just 
announced the discontinuance of a fourth 
class post office in West Virginia. 

The full text of the Department’s an- 
nouncement follows: 

. Discontinued—Fourth Class. 

West Virginia—Ravens Eye, Fayette 
County, 16441. Effective November 15, 


1526. Mail to Corliss. 





69th (present) Congress, inclusive. 


It follows: \ 


\ 


ent. 


POLITICAL DIVISIONS OF THE UNITED STATES SENATE AND HOUSE OF | 
REPRESENTATIVES FROM 1855 (THIRTY-FOURTH CONGRESS) TO 1925- 


| Paul Bruns, 17 


It_| 
covers the period from 1855 to the pres- 





House of Representatives 


sentatives 


Number 
of Repre- 


-a‘to on on Third 
bo 
3 
~ 





ee ° 
@Orow»enm: 


fective October 31, 1926. 


‘Veterans © 


Postmasters 


Post Office Department 
Discontinues Six Stations 
The Post Office Department has just 


announced the discontinuance of six 
fourth-class post offices in Florida, 


| Louisiana and West Virginia. 


The full text of the department’s an- 

nouncement follows: 
Discontinued—Fourth Class. 

Florida—Iola, Gulf County, 23087. Ef- 
fective November 15, 1926. Mail to We- 
wahitchka. 

Louisiana—Duckner, Richland Parish, 
route No. 1, Rayville. Effective Novem- 
ber 30, 1926. Mail to Rayville. 

Charlieville, Richland, Parish, route 
No. 1, Rayville. Effective November 30, 


| 1926. Mail to Rayville. 


orig, Richland Parish, 49145. Ef. 


| fective November 30,4926. Mail to Ray- 


ville. 
West Virginia—Nesco, Raleigh County, 
16526. Effective November 30, 1926. 


| Mail to Maynor. 


Prosperity, Raleigh County, 16525. Ef- 
Mail to 


Nine Candidates for 
West Point Selected 


Examinations to Begin March 1, 


1927, for Admission to Acad- 
emy on July 1, 1927. 


The appointment of nine candidates 
for West Point, three of them by the 
President, was announced on November 
5 by the Department of War. 


Following is the full text of the state- 
ment: 


The following-named candidates have 
been designated during the past week for 
the Military Academy, entrance exami- 
nation to be held beginning on March 1, 
1927, with a view “to admission to the 


| Academy on July 1, 1927. 


Arkansas, Senator Joseph T. Robin- 
son, Forrest Caraway, Jonesboro. 


Georgia, sixth district, James Donald 


| Sams, Griffin, first alternate, and Robert 


Lee Scott, Jr., 511 E. Napier avenue, 
Macon, second alternate. 
New York, eleventh district, Leonard 
ddeskine street, Staple- 
ton. 
Pennsylvania, thirtieth district, Mar- 


| cus Addison Jones, 134 S. Eighth street, 


Bangor. 

Rhode Island, third district, Rene L. 
LaBarre, 338 Mason street, Woonsocket, 
and Harold S. Nelson, Georgiaville, firs# 
alternate. 

Texas, ninth district, Meredith Alexan- 
der May, Yoakum; A.J. McVea, first al- 
ternate, Gonzales, and Lester James 
Pruett, second alternate, Nixon. Sev- 


| enth district, Samuel P. Fleming, Jr., 
| 1428 Avenue “N”, Galveston, and Robert 
|-Oualline Smith, first alternate, Conroe. 


United States at large, President Cool- 
idge, Frank Foehrenbach, Y. M. C. A., 
Box 318-W Fifty-seventh street, New 
York City; Edward Foehrenbach, 2725 
Creston avenue, New York City, and Sid- 
ney Glenn Brown, Jr., 22d Infantry, Hos- 
tess House, Fort McPherson, Ga. 


_Two Get Appointments 


As Acting Postmasters 
/ 


W. Irving Glover, Acting Postmaster 
General, has just announced orally that 
the following persons have been made 
acting postmasters: 

Virgil G. Beauchamp, Meredosia, III. 
and Warren W. Grimes, De Quincy, La. 


Summer Station Closed. 

The Post Office Department has just 
announced the closing date of the sum- 
mer post office at Ocean Beach, N. Y. 

The full text of the Department’s an- 
nouncement follows: 

Summer Office Closed. 

Ocean Beach, N. Y. Closed October 15, 

1926. Mail to Bay Shore. 


Changes 


In 
Rural Mail 
Service 


The Post Office Dep&rtment has just 
announced 24 changes in the rural mail de& 
livery service. The full text of the an- 
nouncement follows: 

Established. . 

Alabama—Sourtland, route No. 2 Effective 
December 16, 1926. 

California—Concord, route No. Ef- 
fective December 1, 1926. 

Kentucky— Barlow, route No. 
fective December 1, 1926. 

Mississippi—West Point, route No. 4, 
fective November 1, 1926. 

Oregon—Terrobonne, route 
fective December 1, 1926. 

South Dakota—Rapid City, route No. 2. 
Effective December 1, 1926. 

Discontinued. 

Alabama—Lafayette, route No. ° 5. 
fective October 31, 1926. 

Opelika, route No. 5. 
31, 1926. 

Colorado—Longmont, route No. 5, 
November 15, 1926. 

Georgia—Bartow, route No. 4. Effective 
October 31, 1296. 

Illinois—Mattoon, 
October 31, 1926. 

Kentucky—Mount Sterling, route No, 2. 
Effective October 31, 1926. 

Louisiana—Robeline, route No. 
fective October 25, 1926. 

Mississippi—Kosciusko, route No. 5. 
fective October 31, 1926. 

North Carolina—Rocky Mount, route No. 
5. Effective November 15, 1926. 

Oklahoma—-W ewoka, route No. 4. Effective 
November 16, 1926. 

Tennessee-—Joelton, route No. 1. Effective 
November 15, 1926. 

Knoxville, route No. 7. 
31, 1926. 

Texas—Bryan, route No, 2. Effective No- 
vember 15, 1926. 

Sulphur Springs, route No. 9. 
November 15, 1926. 

Wisconsin--Green Bay, route No. 5. 


9 


“. 


3. Ef- 
Ef- 


No, 1. Ef- 


Ef- 
Effective October 
Ef- 


route No. 6. Effective 


31. Ef- 
Ef- 


Effective October 


Effective 
Ef- 
Discontinuance Rescinded, 


Minnesota—-Elko, route No, 1. 
October 31, 1926, 


Effective 
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The Department of War has issued Spe- 
ial Orders No. 24745 to Army personnel as 
follows: 

Promotions. 


Corps of Engineers—Max Clayton Tyler, 
from Major to Lieutenant Colonel, effective 
Sept. 25, 1926, and Ulysses Simpson Grant 
3d, from Major to Lieutenant Colonel, ef- 
fective Oct. 13, 1926. r 

Ordnance Department — George Walter 
Hirsch, from’ First Lieutenant to Captain, 
effective Sept. 22, 1926, and Grayson Cooper 
Woodbury, from First Lieutenant to Cap- 
tain, effective Sept.-30, 1926. . 

Signal Corps— Robert Alston Willard, 
from First Lieutenant to Captain, effective 
Sept. 30, 1926. < 

Figld Artillery—Robert ‘Wilson Has- 
bro¥ck, from First Lieutenant to Captain, 
effective Oct. 13, 1926, and Llifford Cleo- 
phas Duell, from Second Lieutenant, ef- 
fective, Sept. 14, 1926. 

Coast Artillery Corps—Carl Lee Marriott, 
from Captain to Major, effective Oct. 13, 
1926. 

Infantry — William Greenough Doane, 
from Lieutenant Colonel to Colonel, Oct. 
13, 1926; Leslie Thomas Saul, from Cap- 
tain to Major, effective Sept. 25, 1926; 
Elmo Shingle, from Second Lietitenant to 
First Lieutenat, effective Sept. 26, 1926; 
John James Baker, from Second Lieutenant 
to First Lieutenant, effective Sept. 30, 1926; 
George Louis Boyle, from Second Lieuten- 
ant to First Lieutenant, effective Sept. 
30, 1926. 

Philippine Scouts — Nicolas  Boadilla 
Dalao, from Second Lieutenant to First 
Lieutenant, effective Sept. 25, 1926. 

Medical Co*ps—Henry Fremont Lucking, 
from First Lieutenant to Gaptain, effective 
Oct. 8, 1926. 

Each officer named will remain on his 
present, duties. 

Field Artillery., 


Camp, Howard E., Par. 2, Special Orders 
No. 221, relieving him from duty as in- 
structor, MaSsachusetts National Guard, 
Salem, Mass., and detailing him to Presque 
Island, Me., is revoked. Instead he will pro- 
ceed to Fort Ethan Allen, Vt., for duty with 
ith Field Artillery. 

Burleson, Maj. Richard C., relieved from 
historical section, Army War College, 
Washington, D. C., to. Paris as representa- 
tive historical section. 

Engineers. 

The following officers from Second En- 
gineers. to 29th Engineers, Fort Sam Hous- 
ton, Tex.: First Lieut. Maybin H. Wilson, 
Second Lieut. Henry K. Shane, Second Lieut. 
Walter W. Hodge and Second Lieut. Gil- 
bert E. Linkswiller. 

Tudor, Second Lieut. Ralph A., Fort 
Humphreys, Va, to Canal Zone via New 
York city. 

Kramer, First Lieut. Hans, Panama, Canal 
Dept., to duty as assistant to district engi- 
neer, Philadelphia, Pa. 

Cavalry. 

The following officers from place indi- 
cated after their names to Philippine 
Islands via San Francisco: First Lieut. 
Frederick W. Fenn, Fort Bliss, Tex., and 
First Lieut. Harry Knight, Fort Clark, Tex. 

The following officers from foreign serv- 
ice to place indicated after their names: 
First Lieut. Charles H. Bryan, Fort Sheri- 
dan, Ill., and First Lieut. James H. Walker, 
Fort Des Moines, Iowa. 

Coast Artillery. 

Koenig, Maj. William C., from duty as 
representative historical section,’ Paris, 
France, to harbor defenses of Chesapeake 
Bay, Fort Monroe, Va. 

Par. 8, Special Orders No. 85, relieving 
Lieut. Col, John P. Spurr, from duty at Fort 
Winfield Scott, Calif., and details him to 
Organjzed Reserves, is revoked, 


\ ‘ _ 
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By James Frederick Rogers, Chief of 


Price, 
E 26-233 


“[N the past 50 years Students of both body and mind have learned a very great 
deal, and especially as to the relation of body and mind. 
that-many children are relatively dull because the tools they work with, their eyes 
and ears, are imperfect, while others make slower mental progress than they might 
because they are physically handicapped in other ways. 
peat his year’s work in school does so because of some remediable defect of ear, eye, 


We know, for example, 


Many a child who must re- 


Is My Child Defective? 


“It is ‘human nature’ to overlook faults in our own offspring. 
statistics on the subject of human imperfections do not impress us much, as we 
always apply them to other people, but our children are likely to be the average of 
There is no escaping the fact that among 100 children in 
city, town, or country, about 10 need glasses; it must be taken into account that two 
or three are more or less hard of hearing, that four or five have no nose so far as 
use is“concerned (and noses are essential for healthy breathing); that five or more 
have worse than useless tonsils; that 10 per cent of them stoop like an old man, and 
that at least 50 are the proud possessors of rotting teeth; comparatively few are 
properly fed, and many are seriously malnourished. 
of school age, but more than half such defects are present before he enters school. 
Maybe your children do not belong to the multitude of those needing some correction 


Disagreeable 


We are speaking of the child 


of defects or of habits, but it is well to make syre and remain sure.” 


Gratis distribu- 
[L 23-234] 


MPLOYMENT in manufacturing industries decreased 1.6 per cent in July as 
compared with June, and pay-roll totals decreased 4.5 per cent. 
closing of inventory taking and repairs and the vacation season were largely re- 


The usual July 


Employment in July, nevertheless, was 0.6 per cent greater than in the same 
month of 1925, and pay-roll totals were 1.8 per cent greater. 

The Bureau of Labor Statistics’ weighted index of employment for July is 89.8 
as compared with 91.3 for June, 1926, and 89.3 for July, 1925; the index for pay-roll | 
totals for July is 91.2 as compared with 95.5 for June, 1926, and 89.6 for July, 1925. 
This report is based on returns from 10,128 establishments ‘in 54 industries, 
having in July 2,975,690 employes, whose combined earnings in one week were 


Thirty of the 54 separate industries show greater prosperity than they did in 
July, 1925, pottery showing gains of approximately 25 per cent in employment and 
employes’ earnings, while carriages, machine tools, electrical machinery, stoves, 
fertilizers, structural iron, and foundry and tuachine-shop products all showed very 


Industries showing decidedly less satisfactory conditions, after the year’s inter- 
val, are the 10 textile industries, and also rubber boots, sugar, automobile tires, and 


Army Orders 


; Other Branches. 

Wheeler, Col. Joseph, jr., adjutant gen- 
eral, Walter Reed Hospital to Brig. Gen. 
Samuel D. Rockenbach, U. S. A., for ex- 
amination by Army retiring board. 

Kieburtz, Second. Lieut. Rowland, Air 
Corps, Langley Field, Va., to Brooks Field, 
San Antonio, Texas. 

McAndrew, Lieut. Col. Patrick H., Medi- 
cal Corps, Fort Bragg, N. C., to Fort D. A. 
Russell, Wyo., effective on arrival of Col. 
David Baker, Medical Corps. 

O’Connor, First Lieut. Maurice. P., Quar- 
termaster Corps, from Hawaiian Dept., to 
Fitzsimons General Hospital, Denver, Colo. 

Nolan, Maj. Gen. Dennis, U. S. A., after 
Hamilton, N. Y., to Fort Hayes, N. Y., after 
temporary duty. in Europe, 

The travel performed by the following- 
named enlisted men of the Air Corps by 
motor truck from Mitchell Field, N. Y., to 
Hartford, Conn., and return to Mitchel 
Field for the purpose of salvaging wrecked 
airplane, is confirmed as necessary for the 
public service: Corpl. Harry Myers, 61st 
Service Squadron; Pvt. First Class Ray- 
mond L. Dailey, 61st Service Squadron; Pvt. 
Donald G. Harrison, 61st Service Squadron. 

The following Reserve officers are ordered 
to active duty, effective November 21. On 
that date they will proceed without delay 
from the place indicated after their names 
to Washington, D. C., reporting to Assistant 
Secretary of War, for training in connec- 
tion with procurement activities: Lieut. 
Col. William Brown, Sig. Res., New York, 
N. Y.; Lt. Col. Harold Hamilton Lawson, 
Sig Res., Brooklyn, N. Y.;-Major Johnson 
Morgan, Ord. Res., Mohawk, N. Y.; Major 
Victor Clark Parker, Air Res., Chicago, 
Ill.; Major Fredeirck Henry Pond, Engr. 
Res., Brooklyn, N. Y. 

Leaves of Absence. 

Bennett, Capt. Chauncey A., Field Artil- 
lery, 1 month, 15 days. 

Shingle, First Lieut. Elmo, Inf.,3 months. 

Simon, Second Lieut. Leslie E., Coast Ar- 
tillery, 2 months, 17 days. 

Retirements. 

Boush, Master Sgt. Samuel, Coast Artil- 
lery, Fort H. G. Wright, N. Y. 

Lewis, Sgt. Richmond D%, Cav., Forf Riley, 

exas. 

Schuffer, Master Sgt., Lee B., National 
Guard, Boston, Mass. 

Dostie, First Sgt. Gideon, military police, 
Camp Lewis, Wash. 


U.S. Navy Orders 


Assignment of Officers to Duty 


Orders issued to Navy officers under date 
of November 2, 1926: 

Comdr. Halsey Powell, det. Bu. Naviga- 
tion; to aide to Secretary of Navy. 

Lieut. Comdr. Hugh L. White, det. Nav. 
Yd., Philadelphia, Pa., to temp. duty Nav. 
Air Sta., Pensacola, Fla. 

Lieut. (j. g-) John P. Larimore, det. U. 
S. S. Colorado; to temp. duty U. S. S, 
Chewink. 

Ens. William V. Deutermann, det. Ariz; 
to temp. duty U. S. S. Chewink. 

Ens. Phillip H. Fitz-Gerald, det. U. S. S. 
Nevada; to temp. duty U. S. S. Chewink. 

Ens. Francis B. McCall, orders September 
16, 1926, to U. S. S. Eagle 58, modified; to 
U. S. S. Kanawha. 

Ens. Bernard T. Zelenka, det. U. S. §S, 
Paul Hamilton; to temp. duty U. S. S. Che- 
wink, ‘ 

Ch. Bosn. Joseph Sperl, to duty U. S. S, 
Sandpiper, orders October 21, 1926, to U,. 
S. S. Vega, revoked. 

Ch. Bosn. Claude TYeker, det. U. 8. S, 
Sandpiper; to U. S. 8. Vestal. 

Elec. John C. Gallagher, det. U 


ee 
Savannah; to Nav. Yd., Portsmouth, N. 


Hy 


Books and ° 
Publications 


‘Civil Service Asked 
~ To Hold Tests for - 
Postal Vacancies 


Post Office Department An- 
nountes List of 21 Offices 
Open in Various 

* _ Sections. 


The United States Civil Service has 
been requested by the Post Office Depart- 
ment to hold examinations of applicants 
for appointment of postmasters at a 
number of presidential and four-class of- 
fices. The Department also announces 
that post office inspectors have been di- 
rected to make: investigations with a 
view to the appointment of postmasters 
at a number of vacant fourth-class vacan- 
cies. The vacancies are in 21 post offices 
located in various sections of the country. 

The full text of the Department’s an- 
nouncement follows: The Civil Service 
Commission has been requested to held 
examinations of applicants+for appoint- 
ment of postmasters at the following 
places. The Commission will give due 





| notice at the respective post offices of the 


date when these examinations will be 
held. Information from whatever source 
permissible under the civil service rules 
touching the suitability of eligibles will 
be given careful consideration. 

Presidential Vacancies: Alma, Kans.; 
Lynch, Ky.; Big Bay, Mich.; West Gra- 
ham, Va. 7 

Fourth-Class Vacancies: Guthrie, IIl.; 
Monument, Kans.; Buyck, Minn.; Beckett} 
Ohio; Bixby, S. Dak.; Justiceburg, Texas; 
Olton, Texas; Rawl, W. Va.; Land O’ 
Lakes, Wis. 

Post office inspectors have been di- 

rected to make investigations with a view 
to the appointment of postmasters at the 
places named below. Due notice will be 
posted at the respective post offices of 
the date when these examinations will be 
held. Information from whatever source 
permissible under the Civil Service rules 
touching the suitability of eligibles will 
be given careful consideration. 
.Fourth-Class Vacancies: Floranada, 
Fla.; Sedan, Iowa; Bethlehem, Md.; 
Maryland Heights, Mo.; Hatch, Ohio; 
Whittenburg, Texas; Marble Valley, Va.; 
Grace, W. Va. 


Postal Receipts Gain 





InF ifty Large Cities 


Los Angeles Leads List With 
Increase of 18 Per Cent 
in October. 


[Continued From Page 1.] 

lected offices for the month of October, 
1926: 

ffices Oct. 1926 Oct. 1925 
New York ....$6,583,829.90 $6,636,477.47 
Chicago - 5,419,033.40 5,462,007.81 
Philadelphia .. 1,737,971.48 1,821,049.42 
Boston 1,543,993.85 1,514,852.60 
ot. botiis .. 3... 1,192,600.95 1,165,255.88 
Kansas City .. 1,027,654.85 1,047,463.3 
Detroit 949,564.46 872,893.64 
Cleveland .... 825,663.85. 798,291.31 
Los Angeles.. 825,001.76 695,672.85 
San Francisco. 776,404.74 774.820.3837 
Brooklyn ..... 788,154.27 745,042.40 





S. 4 


Pittsburgh ... 656,852.64 622,707.31 
Cincinnati 709,138.87 705,555.58 
Minneapolis -. 547,790.22 613,198.76 
Baltimore oo+s 616,087.88 606,222.17 
Milwaukee ... 471,203.84 456,103.26 
Washington .. 548,895.17 485,558.32 
Buffalo ...... 448,045.52 445,372.89 
St. Paul 400,561.72 416,496.66 
Indianapolis 418,049.03 406,906.03 
Atlanta 377,788.04 327,567.19 
Newark 350,732.19 339,558.16 
317,858.87 309,650.40 
351,635.27 338,438.08 
294,008.97 270,367.65 
268,495.53 263,992.14 
307,626.41 283,834.21 
273,501.42 265,309.42 
264,948.48 256,912/89 
261,458.59 263,516.32 
264,676.68 246,008.34 
236,414.74 242,708.86 
214,650.72 214,307.90 
177,039.32 191,272.04 
181,961.78 188,719.98 
185,811.83 192,538.63 
214,746.59 192,740.99 
188,610,29 181,670,82 
154,893.77 159,651.47 
166,456.57 164,307.28 
145,708.55 150,670.24 
163,742.34 144,722.49 
137,962.03 137,910.99 
154,005.11 146,853.67 
156,121.09 144,008.28 
116,745.13 133,098.67 
113,066.19 112,790.93 
422,608.00 123,879.87 
110,987.06 110,305.68 

99,649.52 99,780.60 


Seattle 


Des Moines, .. 
Portland, 
Louisville .... 
Rochester, 
Columbus, 
New Orleans, . 
Toledo, 
Richmond, 
Providence, 
Memphis, .... 
Dayton, 
Hartford 
Nashville, ... 
Houston, .... 
Syracuse, .... 
New Haven, . 
Grand Rapids, 
Akron, 

Fort Worth, .. 
Jersey City,.. 
Springfield, 
Salt Lake City 
Jacksonville, 
Worcester, 


32,860,349.45 32,489,042.23 


Seventeen Are Certified 
As Postmaster Eligibles 


The United States Civil Service Com- 
mission has certified to Postmaster Gen- 
eral New the names of a number of 
persons eligible for appointment as post- 
masters in various sections of the coun- 
try. The list of names and location of 
the post office follows: 

Elmer E. Hood, Keyser, W. Va.; 
Thomas E. Steptoe and Frederick A. 
Philipp, Mamaroneck, N. Y.; “Vernon 
Whiting, Pawhuska, Okla.; Charles S. 
Case, Jefferson, Ohio; Robert G. Stil- 
well, Masontown, Pa.; W. Winston 
Davis and Wallace N. Shiseler, Johns- 
town, Pa.; Chris C. Wendt and George 
W. Batt, Dundee, IIl.; Mrs. Fannie F. 
Reeves, Leslie D, Roberts and Thomas 
R. Culler, Avof Park, Fla.; Jaime 
Hermandez, Trujillo Alto, San Juan, 
Porto Rico; and Jason J. Moy, Robert 
W. Crosswy, and Alex McCullough, 
Sourlake, Texas, 
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Lumber 


Standardization 


Use of Short Length 
Lumber Economical 


In Building Houses 


Subcommittee on Wood Util- 
ization Also Forecasts In- 


creased Sales With For- 
est Conservation. 


[Continued From Page 1.] 
the entire product of the saw-mill and 
an ultimate reduction in the. cost of 
frame construction to the consumer. 

Discussing the report, Dudley F. Holt- 
man, assistant director of the National 
Committee on Wood Utilization, who has 
been in charge of this work, said: 

“There is no doubt—and in my opinion 
the report proves—that any extended use 
of these short lengths wherever practica- 
ble will greatly lessen the drain on our 
timber resources and will effect an im- 
portant saving in the cost of construction 
to the consumer. The production of soft 
wood lumber in the United States was 
87,500,000,000 square feet in 1925. 

“This production can be very mate- 
rially increased without requiring any 
additional raw material without any ad- 
ditional cutting in the forests if home 
builders as well as their’ architects and 
contractors can be persuaded to specify 
in their bills of material the short lengths 
which may be required instead of specify- 
ing long lengths and cutting them into 
short lengths. 

Waste Product. 

“At the pr&sent time short lengths are 
not purehased to any large degree. The 
result is that a large quantity of short 
length lumber of the best quality is left 
at the saw-mills, a small percentage of 
which is marked at a low price, while 
the balance usually is not utilized. 

“By specifying and using this short 
length lumber wherever practicable, the 
present production of long length lumber 
will go much farther and the net result 
will be a definite reduction in the cost of 
the lumber which goes into the average 
American home.” 

The committee is of the opinion that 
thousands of potential home builders 
could be persuaded to build if a saving of 
even only a few hundred dollars is 
pointed out to them. This question of 
short lengths is one of the most im- 
portant factors in this economy move, 
according to Axel H. Oxholm, director 
of the committee. 

The subcommittee on construction is 
one of a number of committees set up 
by the National Committee in Wood 
Utilization, which’ has for its purpose the 
perpetuation of the timber resources of 
the United States through a maximum 
utilization of all wood from the time it 
leaves the forest until it becomes the 
finished product. The consumer will be 
benefited by such utilization because it 
will insure a more even distribution of 
costs on all items produced. 

The aim of the committee, according 
to Secretary Hoover, who is chairman, 
is to make America the equal of any 
other count®y in the development of im- 
proved wood utilization and to provide 
forest resources to meet the needs of the 
United States for all time to come. 

% Other Considerations. 

Other subcommittees will report to 
the National Committee in the near fu- 
ture on industrial use for short length, 
improved seasoning and handling of 
lumber, wood by-products, improved con- 
tainer construction, standardization of 
requirements for consumers, coordination 
of pulp and lumber mills, wood preserva- 
tion and other subjects related to the 
problem of a better utilization of timber 
resources. 

The following are the members of the 
subcommittee on construction: Chair- 
mafi, John Foley Forester, Pennsylvania 
Railroad; vice chairman, Dudley F. Holt- 
man, assistant director, National Com- 
mittee on Wood Utilization; R. H. Aish- 
ton, president, American Railway Asso- 
ciation; D. K. Boyd, architect, Structural 
Service Bureau; W. D. Brincklee, archi- 
tect; William F. Chew, contractor; W. P. 
Christie, engineer; Wilson Compton, 
secretary-manager, National Lumber 
Manufacturers’ Association; E. J. Cur- 
tis, vice president, Curtis Companies; 
H. D. Dowell, construction engineer; F. 
O. Dufour, head of department of civil 
engineering, Lafayette College; N. Max 
Dunning, architect, Chicago; J. M. Gries, 
chief, department of building and hous- 
ing, Department of Commerce; C. J. 
Hogue, engineer; R. R. Horner, mining 
and metallurgical engineer; R. Jenison, 
Jr., banker; Leroy E. Kern, achitect; 
L. Kraemer, engineer; T. F. Laist, ar- 
chitect; A. H. Landram; R. C. Marshall; 
M. E. Meacham; C. H. Osborne; W. S. 
Quinter; C. C. Sheppard; S. B. Slack; 
L. J. Tabor; Fv S. Underhill, president, 
National Wholesale Lumber Association; 
D. E. Waid, architect. 


Shipping Board Freighter 
Formally Declared Lost 


A. C. Dalton, president of the Emer- 
gency Fleet Corporation, has just an- 
nounced orally that the Shipping Board 
has formally declared the S. S. Haleakala, 
missing in thé West Indies since Septem- 
ber 8, a total loss. This action dates 
formally from October 27, one month 
after the ship was due at Montevideo, 
Uruguay. 

The Haleakala, an 8,538-ton Shipping 
Board freighter allocated to the Ameri- 
can Republic Line, with Capt. John Pratt 
and 34 men, sailed from Norfolk on Sep- 
tember 2. She was last spoken, by ra- 
dio by the Danish steamship Navada, 
then 800 miles east of the southwestern 
coast of Florida (lat. 26 N. long. 63 W.), 
on September 8. -No trace of her has 
been found since. 

She carried a cargo valued at about 
$750,000, mostly lamber. 


Textiles - 


THE UNITED STATES DAILY: 


Sorties\by Cavalry Called Less Costly 
In Loss of Life Than Infantry Attacks 


Col. H. S. Hawkins Points Out That Fast-Moving Rider Is 
Difficult Target for Guns of Enemy. 


[Continued From Page 5.] 


with rifles and machine guns that are 
able to dig in and protect themselves 
against fire are necessary. 


Points Out Limitations. 


So it is that~tanks cannot be used 
alone. They must have infantry or cav- 
alry to support them. In reality they 
assist the other troops in getting for- 
ward. That is their role. And they, 
as well as other troops, must be sup- 
ported by artillery. 

Then, also, tanks have their mechani- 
cal limitations. Over rough ground they 
frequently break down. The supply of 
water, gas and oil necessary for an at- 
tack over a comparatively short distance 
is enormous, and is a serious limitation 
to their prolonged action in battle. The 
strain on the men operating the tanks 
and suffering the concussions from their 
own guns, as well as from those fired 
at them, is very severe, and cannot be 
suffered for long periods of time. There- 
fore, tanks must be followed by troops. 

Tanks can be used in front of cavalry 
as they are in front of infantry. In front 
of cavalry they can move faster and 
will not’ be subject so long to the hostile 
fire of cannon and other heavy caliber 
weapons. But tanks do not replace 
cavalry. They assist. 


Now, the tanks have already’ been 
shown to be intended primarily for the 
duty of preceding infantry or cavalry. 
Why, then, carinot they perform this 
duty in the case described instead of 
cavalry? Well, in trench warfare situa- 
tions with ground long occupied and torn 
up with shell holes, and with all sorts 
of accessory defenses, such as barbed 
wire, and if the distance to be traversed 
is short, tanks would do better than cav- 
alry. But there is a difference in situa- 
tions. 


Says Situation Controls. 


One situation may demand tanks and 
another cavalry for this duty. Cavalry 
is used for this role only when the in- 
fantry cannot get forward without this 
help in addition to the help from any 
available tanks. Tanks preceding in- 
fantry must lead it by only a few yards 
and hold their speed down to the rate of 
the infantry advance. Otherwise the 
shelter and fire support provided by the 
tanks is lost to the infantry and the 
support of the infantry is lost to the 
tanks. 

Cavalry will move much faster, go 
farther ahead of the infantry and hold 
the captured ground much longer. Cav- 
alry is thus not tied so closely to the in- 
fantry, and is used in those situations 
where a longer advance and a more 
rapid progress are necessary and desir- 
able. If tanks are available they may 
sometimes be used in such cases to pre- 
cede the cavalry. 

Tanks operate with cavalry on other 
cavalry missions. When they are avail- 
able they may have important work as- 
signed to them, such as attacking and 
furnishing fire support along one line of 
direction while the cavalry attacks in an- 
other; opposing enemy tanks that may 
attack the cavalry in awkward situ- 
ations; or preceding cavalry as already 
described. 

Proper Equipment Needed. 

Certainly, if we imagine a regiment 
of infantry or cavalry marching along a 
road, and hostile tank suddenly emerg- 
ing from cover and bearing down on the 
regiment, the regiment will, if armed 
with nothing but rifles and machine guns, 
be routed or forced to disperse. But, of 
course, we do not propose to let ‘regi- 
ments of troops move about where they 
are likely to encounter tanks without 
adequate heavy caliber weapons for their 
protection. 

Infantry regiments are now equipped 
with certain forms of light cannon to use 
against tanks or hostile machine gun em- 
placements. Cavalry will also have some 
light guns for this purpose, and the abil- 
ity of cavalry to disperse rapidly into 
small.groups and reassemble at another 
point will often aid cavalry to avoid the 
attacks of hostile tanks if the heavy 
caliber weapons supplied for this purpose 
should prove inadequate in any special 
situation. Sometimes the protection 
against enemy tanks will lie in our 
having tanks of our own to oppose them. 

But tanks alone cannot replace in- 
fantry for combat purposes, nor cavalry 
for that or any other of the numerous 
services expected of this arm. Tanks 
are a new and additional means of attack. 
They assist, but do not replace. 

It is obvious that armored cars can be 
of immense service to cavalry in recon- 
naissance and with advance guards. But 
good roads are necessary for their em- 
ployment. They were employed during 
the Great War and their role with 
cavalry is pretty well understood now. 
Unfortunately, we are not developing any 
improved types. At least we are doing 
it very slowly on account of the great 
cost of such vehicles. 

Quotes Foreign Generals. 

But now, to return to airplanes, Gen- 
eral Weygand, famous in France as 
Foch’s chief of staff and as one of the 
most brilliant soldiers of Europe, is 
quoted recently as having said that the 
marriage (as he called it) of aviation 
and cavalry would bring forth very im- 
portant and brilliant results. General 
Allenby, the very brilliant commander of 
British forces of all arms in France and 
Palestine, has said, “the value of cavalry 
increases with the breadth of vision be- 
stowed by air craft.” 

In other words, with the help of the 
information given to the cavalry by 
means of airplanes, cavalry will know 
more surely where to go, will not follow 
80 many blind trails, and will be able 
to’plan more defifiitely how to strike by 
surprise. 

When it comes to the great role of 
cavalry, to strike at the opportune mo- 
ment at the sensitive point of the enemy 
in a-battle of combined arms, the avia- 
tion that is assigned to large cavalry 
units can be of the utmost importance. 


Not only will its vision guide the cavalry 
in its route to a line of departure, that 
is, a jump off line, but also, during the 
attack, the airplanes will bombard the 
enemy from overhead, thus helping the 
supporting fire elements in distracting 
the attention of the enemy and keeping 
him crouching in his cover while the thin 
re of horsemen are galloping toward 
im. 
Sees Aid in Direction of Fire. 

In order to obtain that desirable com- 
bination of dismounted fire action with 
mounted advance, it is necessary to have 
the direction of fire as nearly as possible 
at right’ angles to the line of direction 
of the mounted attack. This is some- 
times difficult; but with airplanes this 
support by fire can come from overhead. 
Great assistance may be rendered in this 
way to the cavalry attack, its measure 
being dependent upon how well the com- 
bination between cavalry and airplanes 
is worked out. Of course, cavalry can 
be aided greatly in its minor roles as 
well as in its principal roles. And it 
is obvious that of these minor roles 
reconnaissance is that one which derives 
the most benefit from the assistance of 
aircraft. 

It must be understood that aircraft 
units must be assigned to large cavalry 
units for use in the cavalry missions, 
and these are different and under differ- 
ent control from those independent air- 
craft units sent out by army headquar- 
ters for purposes of exploration or for 
any other employment. 

Quite contrary to a very popular mis- 
conception, cavalry was used extensively 
on every front during the Great War. 
Just before the great Russian debacle 
the Russian army was employing 50 cav- 
alry divisions on the Eastern front. Ger- 
many ahd Austria had on this same 
front 20 cavalry divisions. And in other 
theaters of war the British employed 
seven cavalry divisions, the Belgians two, 
the French ten, the Bulgarians two, the 
Rumanians two, the Serbians one, the 
Italians four, and the Turks several. 


Answers Critics. 


In addition to cavalry organized into 
divisions there were numerous cavalry 
brigades, regiments and squadrons em- 
ployed in every army as divisional and 
corps cavalry. France and Germany 
alone hal more than 600 squadrons em- 
ployed outside of cavalry divisions. 

It is remarkable to note the assurance 
with which some persons (who should 
be better informed) have disparaged the 
work of cavalry during the Great War 
or freely predict the decline of its use= 
fulness in future. It came to the writer’s 
attention that one of these persons re- 
cently had stated in a lecture that in the 
last 100 years there was not a case of 
a successful mounted attack by cavalry 
against foot troops. Whereas, the writer 
could name more than 40 cases (in the 
latest and greatest of wars) of success- 
ful mounted attacks against mounted 
troops in which cavalry commands con- 
sisting of from one squadron to a brigade 
have ‘been engaged. Indeed, there were 
not more than six or eight cases of fail- 
ure, a truly remarkable fact. 

And whén we consider the fact that 
cavalry can fight dismounted as well as 
mounted, that its mounted maneuvers 
may place it in advantageous places to 
employ its fire power, that its mounted 
attacks (not boot-to-boot charges) have 
proved so successful and promise with 
the proper employment of modern fire 
power to be even more so, its future 
usefulness should be almost unbounded. 
Provided, however, that we see clearly 
and provide our army with a cavalry 
numerous and wel lItrained. 


Cites War Incidents. 


Every great general of the war has 
expressed his belief in the future 
brilliant role of cavalry. It is only the 
lesser individuals who refuse to be in- 
formed, close their eyes and choose to 
doubt. 

No longer ago than September, 1925, 
the Bolshevik Russian Government 
mobilized four armies for maneuvers. 
They have had great experience of war, 
and to our astonishment we find that 
each of the four armies, as they called 
them, was composed of approximately 
one or two infantry divisions and four 
cavalry divisions. 

Among the many instances of cavalry 
action during the war which are con- 
vincing as to the value of cavalry and 
the feasibility and possibilities of the 
mounted attack under modern ¢ondi- 
tions, is the attack on Beersheba in 
Palestine, October 31, 1917. The 
Turks were entrenched around Beer- 
sheba with its water suppiy, and it was 
necessary to the British attacking force 
that they enter the town that day be- 
cause they had no water after their 
long march of approach across the 
desert. Unless the attack had suc- 
ceeded that day it would have been 
necessary to have retraced their march 
in search of water, and this would have 
amounted to a disaster. Without water 
they could not have waited for the mor- 
row to resume the attack with the 
chance of still further delay and utter 
prostration of thirsty men and animals. 

The infantry division in front of the 
town succedded in carrying the outer de- 
fenses, and then was held up under fire. 
It could do no more that day. A cavalry 
brigade attacked dismounted against the 
rear of the town and after some progress 
was held up by the fire of machine guns 
and artillery. The Fourth Australian 
Horse Brigade found itself between the 
infantry division on its left an the dis- 

unted cavalry brigade on its right, 
both unable to advance farther. It 
was growing late. Something hade to be 
done. 

Brigade Attack Ordered. 


Orders were received for the brigade 
to attack. The brigadier in command was 
reminded of the water situation and the 
imperative necessity: of entering the 
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Is Ordered to Aid 
Textile Industry 


Ministry of Economics Be- 
hind Move, Says Reports 
to Department of 
Commerce. 


Establishment of a special foundation 
intended to advance the German textile 
industry in general has been ordered by 
the German Ministry of Economics, ac- 
cording to reports in the German press 
which have been forwarded to the De- 
partment of Commerce. Consul A. T. 
Haeberle, at Dresden, reported that the 
foundation will carry on researches and 
instructive work for the benefit, and fur- 
ther states its objects as follows: 


The formation of this foundation is 
said to be a result of a suggestion of the 
employer’s and workmen’s association of 
the German textile industry. This or- 
ganization proposed that the funds which 
accumulated as a result of fees received 
by the Textile Control Bureau during 
its period of control in the war and in- 
flation years be devoted to the advance- 
ment of the textile industry. 


The department for the control of tex-' 


tile raw materials and textile goods was 
one of the most important of the Gov- 
ernment Control boards established by 
Germany during the World War. As a 
protective measure for domestic industry 
the textile board was the last to be 
abandoned and ceased operations only in 
the autumn of 1925. This control bureau 
charged fees for the issuance of import 
and export perffits and for the legaliza- 
tion of documents required in connection 
with the shipment and receipt of textile 
raw materials and goods. Despite the 
fact that these fees were said to be rea- 
sonable a large fund had accumulated 
by the termination of the activities of 
the bureau. It is this fund. which the 
textile association suggested should be 
devoted to the development of the in- 
dustry. : 

The German press reports indicate 
that the order of the Minister of Eco- 
nomics provide that the accumulated 
amount is to be used for the purpose 
suggested. It is also stated that a 
council for the administration of the 
fund has been nominated to assume pre- 
liminary charge of the affairs of the 
foundation. The designation of a special 
committee to draft regulations and fix 
directions for the use of the fund will 
take place soon, it is reported. 

It has been mentioned in the press re- 
ports that this arrangement has been 
given preference by the Ministry of Eco- 
nomics as-it prevents disposal of the ac- 
cumulated funds by dividing them among 
numerous economic circles but, on the 
contrary, allows the money to be devoted 
to the permanent benefit of the German 
textile industry and trade. 

a a 


town before nightfall. He was convinced 
that a dismounted attack would be held 
up as the other had been. 

He decided to attack mounted in three 
lines of mounted skirmishers. Although 
opposed by artillery and machine guns 
and infantry in trenches, the attack was 
sucessful, and with very little loss the 
troopers, supported by fire of their own 
machine guns, galloped over the Turks 
and their trenches and into town to the 
the amazement of both the enemy and 
their own supporting troops. The lead- 
ing lines of horsemen had galloped 
through and over the first line of de- 
fense and attacked the enemy reserves. 
The succeeding lines on reaching the 
trenches had leaped fromi their horses 
to the ground and fought arid overcome 
the Turks with their rifles. A regiment 
followed and galloped into the own and 
secured the wells. 

The mounted attack had taken the town 
and its water supply, captured more 
than 50 officers and more than 1,000 
men, a number of field artillery guns and 
machine guns, a quantity of supplies; 
and the brigade then held the town 
against counter attack that night until 
relieved early in, the morning by the 
infantry and cavalry that had been at- 
tacking front and rear during the day. 


Other Examples Recalled. 


This is only one of many examples of 
the use of cavalry in its principal role— 
to participate in battle with the other 
arms. On a greater scale could be cited 
the work of the four British cavalry 
divisions in Palestine in September, 1918, 
or the Italian cavalry in the battle of 
Vittorio-Veneto in October, 1918, or the 
Polish and Bolshevik cavalry in 1920. 

But the action of cavalry is so varied 
and the instances so numerous that it 
would take volumes to describe them. 
Cavalry is of no value in those situations 
of stabilized positions, 
trench warfare that prevailed for three 
years on the Western Front. But the 
moment a great rupture is made by one 
or the other of the opponents and move- 
ment commences, that army which has 
failed to provide itself with and to main- 
tain a numerous cavalry is certain to 
regret it. 

We can never hope to terminate a cam- 
paign by reason of a great decisive vic- 
tory without the aid of a numerous cav- 
alry. Cavalry more than ever before is 
indispensable. Machine guns aid cav- 
alry. Tanks aid cavalry.' Airplanes 
aid cavalry. Trucks aid cavalry. And 
these modern appliances in the hands of 
our enemies will make our quickly mov- 
ing cavalry more necessary than ever 
before on the battlefield. The supporting 
fire of modern quick firing weapons has 
made it possible to do things with cav- 
alry that were not dreamed of a few 
years ago. 


The combination of airplanes, tanks 
and cavalry will give to our leaders of 
the future the greatest opportunity for 
the employment of genius. 
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Land, Trackage and Other Materials Owned Itemized in 
Calculation of Final Figure. 
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determinable from the books at hand 
total $2,582,915.39 and consist of reduc- 
tions in rates for mail, pasenger fares 
for Army and Navy personnel, and 
freight charges. 

Other Gifts Listed. 

The records of the North Western 
show that, in addition to the above, the 
following aids, gifts, or donations have 
been received by it or its predecessors: 

Cash, $210,383.58; cash and aid notes, 
$11,615.00; tax aids, $94,426.52; aid bonds 
by various countries and municipalities 
and the United States Government, 
$2,718,634.80; donations in aid of con- 
struction of industry tracks, $296,018.09; 
bonus, no details, $5,306.89. 

The information obtainable as to the 
concessions given in consideration of 
land grant lands is given above. The 


Classification— 
Wholly owned and used 


Owned but not used: 
Leased to: 


Chicago, Milwaukee and St. Paul Railway Company 

The Atchison, Topeka and Santa Fe Railway Company 
Minneapolis and St. Louis Railroad Company 

Chicago, Burlington and Quincy Railroad Company.............. 
The Pittsburgh, Cincinnati, Chicago and St. Louis Railroad Co.... 
Wisconsin Central Railway Company 

Chicago, St. Paul, Minneapolis and Omaha Railway Company 
Pierre and Fort Pierre Bridge Railway Company 


Great Northern Railway Company 


Aurora, Elgin and Chicago Electric Railroad Company 
American Express Company........ 


Used but not owned: 
Leased from: 
Albany Railroad Bridge 
Belle Fourche Valley 
De Pue, Ladd and Eastern 


Escanaba, Iron Mountain and Western 


Iowa Southern 


James River Valley and North Western 


Macoupin County Extension 
Missouri Valley and Blair Railway: 
Owned by that company 
Owned by private parties 
Oshkosk Transportation Company 
Wolf River Valley Railway 


Chicago, Milwaukee and St. Paul Railway Company 

Chicago, Burlington and Quincy Railroad Company 

Chicago, St. Paul, Minneapoiis and Omaha Railway Company.... 
Dubuque and Sidux City Railroad Company 

The Deadwood Central Railroad Company 

Wyoming and Northwestern Railway Company 


Private parties 


TOCA OFWNOE vice csceseccs oe 


Total used 
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commission is not able to report the 
amount or value of any other concessions | 
or allowances in consideration of any | 
such aids, gifts, grants or donations by | 
governmental bodies. | 


Material and supplies.—The book value | © 


of material and supplies on hand on date 

of valuation is shown in the records of | 

the North Western as $7,109,164.95. 
Final Value Fixed. 

Final value.—After careful considera- 
tion of all facts herein contained, includ- 
ing appreciation, depreciation, going-con+ 
cern value, working capital, and all other 
matters which appear to have a bearing 
on the values here reported, the values, 
for rate-making purposes, of the prop- 
erty of the North Western, owned or 
used, devoted to common-carrier pur- 
poses, are found to be as follows: 


Final Value 
$477,000,000 


$8,934 
23,000 
925 
2,348 
2,644 
40 
7,232 
49,551 
901 
2,674 
121,000 


$219,249 


$210 
472,000 
98,000 
1,025,000 
585,000 


| factured 
| amounted to $124,849,611, a decrease of 





610,000 
215,000 


1,500,000 
1,744 
43,700 
55,000 
4,230 
282 
3,862 
46,773 
120 
6,422 
12,113 


$4,679,456 


$60.40 $00 0eeseessscscecebens $477,219,249 


$481,679,456 


The sum of $6,500,000 is included in the value above stated as wholly owned and 
used on account of working capital consisting entirely of a stock of material and 


supplies. 


No other values or elements of value to which specific sums can now be ascribed 


are found to exist. 


The cost of reproduction figures, including North Western’s portion of jointly 
owned minor facilities are summarized as follows: 


Classes. 
I. ROAD. 

Engineering 
Grading 
Tunnels and subways 
Bridges, trestles and culverts 
Ties 
Rails 
Other track material 
Ballast 
Track laying and surfacing 
Right-of-way fences 
Snow and sand fences and snowsheds... 
Crossings and signs 
Station and office buildings 
Roadway buildings 
Water stations 
Fuel stations 
Shops and engine houses 
Grain elevators 
Storage warehouses 
Wharves and docks 
Coal and ore wharves 
Gas producing plants 
Telegraph and telephone lines 
Signals and interlockers 
Power plant buildings 
Power substation buildings 
Power transmission systems 
Power distribution systems . 
Power line poles and fixtures 
Underground conduits 
Miscellaneous structures 
Paving 
Roadway machines 
Roadway-small tools 
Shép machinery 
Power plant machinery 


.- Total, 1, and 8 to 47, inclusive 


II. EQUIPMENT 
Steam locomotives 
Freight-train cars 
Passenger-train cars 
Work equipment 
Miscellaneous equipment 


Total, 51 to 58, inclusive 


Ill. GENERAL EXPENDITURES. 
Organization expenses 
General officers and clerks 


Stationery and printing 
Taxes 

Other expenditures—General 
Interest during construction 


Total, 71 to 77, inclusive 


Grand total, 1 and 3 to 77, inclusive. . 


Date for Argument Set 
In Railroad Investigation 


Announcement has been made by 
the Interstate Commerce Commis- 
sion that its investigation of the 
Chicago, Milwaukee & St. Paul Railway, 
on which hearings have been held in 
various parts of the country, has been 
assigned for oral argument before the 
entire commission at Washington on 
December 9 and 10. 


Cost of re- 
production 
new 

$12,697,487 
67,138,836 
759,863 
46,968;705 
25,864,710 
40,551,014 
11,980,264 
24,227,485 
24,915,595 
4,176,009 
119,398 
5,666,484 
26,002,276 
2,304,170 
4,082,135 
1,593,824 
11,976,624 
651 
46,996 
178,190 
4,541,762 
142,400 
717,743 
5,422,862 
331,376 
269 

2,960 
197,413 
20,7867 
1,288 
236,009 
35,546 
833,755 
231,405 
8,148,114 
680,277 


Cost of repro- 
duction less 
depreciation. 
$12,597,487 
66,286,249 
717,468 
87,490,877 
12,933,735 
35,063,122 
7,985,127 
17,879,926 
17,972,565 
2,087,978 
59,696 
4,338,344 
20,124,478 
1,414,537 
2,923,908 
1,040,920 
8,782,041 
456 

23,484 
102,699 
8,112,958 
102,321 
615,579 
4,418,062 
250,317 

112 

2,557 
145,987 
14,369 
1,030 
162,601 
25,094 
251,372 
115,702 
2,003,914 
467,241 


$327,534,667 $261,464,308 


$29,352,493 
55,265,881 
18,748,312 
2,935,095 
1,666 


$19,854,354 
40,398,163 
10,070,373 
1,895,227 
573 


$101,297,947 $72,218,690 


$4,913,021 $3,929,002 


24,102,230 19,194,575 


$29,015,251 $23,123,577 


$457,847,865 $356,806,575 


Piedmont Silk Industry 
To Commemorate Founder 


Establishment of the silk industry in 
the Piedmont section of Italy will be 
commemorated by an exposition to be 
held in Turin in 1928. Information re- 
garding the proposed exposition has been 
received by the Department of Commerce 
in advices from the Commercia! Attache 
at Rome. 

Bhe full text of the announcement of 


Foon 15 


Census of 


Manufactures 


Decline Is Recorded®, 
In Manufacture of, 
Musical Instrument 


Value of 1925 Production © 
Decreases 2.5 Per Cent, 
With Loss to Industry 
of 31 Factories. 
An industry with an annual produc= 
tion of about $125,000,000 is centered — 


around the manufacture of musical im- ~ 
struments in this country, it is shown 


| in a census of manufactures as made 


public by the Department of Commerce. 
The census, just completed, discloses a 
decline in 1925 production as compared 
with 1924. A large number of the fac- 
tories are located in New York. 

The Department of Commerce issued 
a statement of statistical data regard- 
ing the values of the various types of 
musical instruments produced. The 
full text of the statement follows: 

According to data collected at the 
biennial census of manufactures, 1925, 
the value of musical instruments manu- 
during the census year 


2.5 per cent as compared with $128,- 
083,913 in 1928, .the last preceding 
census year. 

The items which entered into the total 
for 1925 are as follows: Upright pianos 
without player attachments, 102,821, val- 
ued at $16,845,409; upright pianos with 
player attachements, 149,307, valued at 
$40,347,366; baby grand pianos without 
player attachments, 40,857, valued at 
$16,244,241; baby grand pianos with 
player attachments, 12,880, valued at 
$8,359,707; parlor grand pianos without 
player attachments, 9,170, valued at $5,- 
488,129; parlor grand pianos with player 
attachments, 2,699, valued at $3,630,758; 
concert grand pianos, 579, valued at — 
$452,861; automatic and electric pianos, 
4,326, valued at $2,326,671; pipe organs, 
1,954, valued at $12,799,220; reed organs, 
4,285, valued at $436,012; wind instru- 
ments valued at $9,477,978; stringed in- 
struments, $5,609,801; percussion and 
other instruments, $2,886,458. 

In addition, perforated music rolls, 
parts and materials for sale as such, 
miscellaneous products, and custom work, 
renting, tuning, repairing, etc., to the 
combined value of $45,779,794 were re- | 
ported for 1925, as against $47,136,350 
for 1923. 

In 1925 the piano industry was repre- 
sented by 142 establishments, the organ 
industry by 57 establishments, the piano 
and organ materials industry by 94 es- 
tablishments, and the industry “Musical 
instruments and matérials not elsewhere 
classified,” by 100 establishments, making 
a total of 393 establishments for the 
group. Of this total 129 were located in 
New York, 69 in Illinois, 43 in Massa- 
chusetts, 24 in Pennsylvania, 22 in 
Indiana, 18 in New Jersey, 18 in Ohio, 17 
in California, 12 in Wisconsin, 11 in Ken- 
tucky, 10 in Michigan, and the remain- 
ing 20 in 10 other States. 

In 1923 the group was represented by 
424 establishments, the decrease to 893 
in 1925 being the net result of a loss 
of 55 establishments and a gain of 24. 
Of the 55 establishments lost to the in- 
dustry, 33 had gone out of business prior 
to the beginning of 1925, 6 were idle 
during the entire year, 5 reported com- 
modities other than musical instruments 
as their principal products and were 
therefore transferred to the the appropri- 
ate industries, and 11 reported products 
valued at less than $5,000. ' 

No data are tabulated at the biennial 
censuses forestablishments with products 
under $5,000 in value. 


Increase in F reight 
Carried by Railways 


The average freight trainload of the 
Class I railroads in the first eight 
months of 1926 was 760 net tons as com- 
pared with 740 tons in the correspond- 
ing period of 1925, according to the In- 
terstate Commerce Commission’s monthly 
summary of railroad operating statistics. 

The traffic also showed an increase 
to 5,467 net ton-miles per mile of road 
per day as compared with 5,117 in the 
corresponding period of last year. 

The average mileage per freight car 
per day was 29.6 as compared with 27.4. 
The average carload was 27.1 tons as 
compared with 27. The net ton-miles 
per car day averaged 511 as compared 
with 477. 

The average miles per hour of trains 
in freight service for the eight-month - 
period was 12 as compared with 11.9 
last year. The locomotive miles per 
locomotive day averaged 60.1 as com- 
pared with 56. 

The average coal consumption per 1,- 
000 gross ton-miles was 186 pounds as 
compared with 189 in the corresponding 
period of last year. ; é 

The net ton-miles of revenue and non- 
revenue freight handled aggregated 312,- 
529,000,000 as compared with 292,098,- 
000,000 last year. ; 


the Department follows: 33 
An International Silk Exposition is te _ 
be held in Turin, Italy, during 1928 in ~ 
commemoration of Emmanuel Philibert, 
of Savoy, who introduced the silk induse 
try into Piedmont. The Committee for 
the Exposition held a preliminary meet. 
ing recently to discuss ways and means 
of launching an intensive publicity ca 
paign among the silk manufacturets 
the world, in order to insure the 
of the proposed exposition. : 

In addition to the Turin Exposition 
other International Silk Expositie 
scheduled to be held in Milan, f 
the 9th, 10th and 11th of May, 1927. 
subjects to be discussed at this meeti 
include: The subject of silkworm eu 
ture; infectious illnesses of the & 
mechanical raising methods; 
terminology; tariffs; styles; eq 
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| Continuance Planned 
| Th Impeachment Till 
a Congress Convenes 


E louse Managers to Seek New 
Instructions Since Resig- 


nation of Judge 
English. 


House managers for the impeachment 
of Judge George W. English, of East\St. 
Louis, in conference with Senator Curtis 
(Republican), of Kansas, majority 
leader of the Senate, arranged on No- 
vember 5 to continue the case against 
the judge in the Senate from November 
10, when the Senate is scheduled to con- 


vene as a court of impeachment, to De- 
cember 13. , 

Representatives Michener (Republi- 
can), of Michigan, chairman of the House 
managers, and Summers (Democrat), of 
Texas, ranking minority member, met 
with Senator Curtis. The conference de- 
cided on the following procedure, in view 
of the resignation of Judge English and 
its acceptance: 

Senate will meet as a court of im- 
peachment at the time to which it as a 
court adjourned 12.30 p. m., November 
10, but without a quorum necessary. 

House managers will report the resig- 
nation, its acceptance by the President 
and the fact that the primary purpose 
of the impeachmetn proceding has been 
thereby accomplished, and will request 
continuance of the proceeding until 
after the House has had opportunity 
further to instruct its managers. 


Date Proposed for Trial. 


December 18 will be fixed as the date 
to which the court will adjourn to re- 
ceive the formal further report of the 
managers as to the action of the House, 
following the managers’ recommenda- 
tion for discontinuing the impeachment 
proceeding. 

Telegraphic notice will be sent to all 
the approximately 85 witnesses sub- 
poenaed by the House managers that 
their attendance will not be necessary 
at the convening of the court on No- 
vember 10 and that they will be notified 
subsequently in the event their presence 
should be necessary. 

Notice will be sent to Senators who are 
away that only enough Senators—those 
who will not be inconvenienced by at- 
tendance—to carry out this formality 
need be here. Senator Curtis said a 
quorum will not be necessary. 

Telegraphic nofification of this course 
of action will be Sent to Senator Robin- 
son (Democrat); of Arkansas, minority 
leader of the Senate, who is at his home 
in Little Rock, for his approval. 

Senator Curtis and Representative 
Michener expressed the view that the 
Court would be in session only a few 
minutes after its convening on the 10th, 
the Senator speaking as to the court’s 
procedure and the Representative as to 
the managers’ part in the presentation of 
their report. After the conference, Rep- 
resentatives Michenor and Sumners, at a 
meeting in the rooms of the House Com- 
mittee on the Judiciary, reported the re- 
sult of their conference, with the con- 
currence of the other House managers. 

Will Report to House. 

The House managers, through Repre- 
sentative Michener as chairman, will re- 
port to the House as quickly as possi- 
ble after the convening of Congress on 
December 6. Their report will be in gen- 
eral along the lines of the statement 
made public by the managers. Novem- 
ber 4, after their meeting, supplemented 
by recommendations for the closing of 
the impeachment proceeding. There 
will be a resolution introduced by Rep- 
resentative Michener and presented for 
carrying out this plan of the managers. 
The resolution is privilegd under the 
rules of the House and has right of 
way for consideration. 


Senator Norris (Republican), of Ne- | 
braska, who expects to succeed the late | 


Senator Cummins, of Iowa, as chairman 
of the Committee on the Judiciary, said 
orally on November 5: 

“The House managers will ask the 
Senate to continue the court until the 
House has had opportunity further to 
instruct them and thereupon the court 
will adjourn until a few days after the 
convening of Congress so that the House 
may act. It is up to the House now. If 
the House wants to quit the impeach- 
ment proceeding, we, as a court, should 
so act. Up to this time it is the busi- 
ness of the House. The House managers 
represent the prosecuting attorney; the 
Senate is the court and the jury.” 

Letter of Resignation. 


The full text of the letter of resigna- 
tion of Judge English follows: 


“United States District Court, East- | 


ern District of Illinois, Chambers of 
Judge George W. English, East St. 
Louis, Illinois, Noverfiber 4, 1926. 

“To his Excellency, the President of 
the United States: 


judge of the District Court of the United 
States for the Eastern District of Illi- 
nois, to take effect at once. 

“In tendering this resignation, I think 
it is due you and the public that I state 
my reasons for this action. 


“While I am conscious of the fact that | 


I have discharged my duties as District 


Judge to the best. of my ability, and while | 


I am satisfied that I have the confidence 
of the law-abiding people of the district, 
yet I have come to the conclusion on ac- 
count of the impeachment proceedings 
instituted against me, regardless of the 
final result thereof, that my usefulness 
as a judge has been seriously impaired. 
I therefore feel that it is my patriotic 
duty to resign and let someone who is in 
wise hampered be appointed to dis- 
the duties of the office. 
“Your obedient servant, George W. 
had 
‘ President, after a brief conversa- 
with the House managers, dictated 
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Value Placed on Nickel 
Plate System by I. C. C. 
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of line. The present consolidated com- 
pany is the nucleus of the proposed Van 
Sweringen merger, which also includes 
the Chesapeake and Ohio, the Erie and 
the Pere Marquette. 

An abstract of the report of the Inter- 
state Commerce Commission will be 
published in the issue of November 8. 


Government Seeks 
Advice of Business 


To Aid Marketing 


Secretary Hoover Picks 
Group to Help Solve 
Domestic Commerce 
Problems. 


Appointment of a group of business 
men to cooperate with partment’ of 
Commerce experts in helping American 
business solve its domestic marketing 
problems was announced orally at the 
Department on November 5. Selection 
of the committee was made by Sec- 
retary of Commerce Hoover, and the 
group will be knowh as the Advisory 
Committee to the Domestic Commerce 
Division of the Department of Com- 
merce, which is headed by A. Heath 
Onthank. 

Mr. Onthank emphasized the im- 
portance of the committee as an in- 
termediary between officials of the De- 
partment and business. It will meet 
and consult from time to time to advise 
upon important phases of domestic com- 


merce, such as waste elimination, mar- | 
ket studies and other pertinent subjects. | 

“Officials of the Department,” said | 
Mr. Onthank, “are anxious to keep fully | 
informed regarding the dynamic changes | 


in the production and marketing of com- 


modities, and are studying these events | 


carefully. There is no doubt that close 
contact with business men who have had 


years of experience in the practical ap- | 


plication of the science of distribution 
will help the Department in its efforts 
to cut corners and provide the busy exec- 
utive the exact type of official assist- 
ance he requires.” 

Mr. Onthank said he believed the per- 
sonnel of the committee is such that it 
will provide practical suggestions to De- 
partment officials in their various re- 
searches. He pointed out that the com- 
mittee includes manufacturers, whole- 
salers and retailers, economists, adver- 
tisers and: publishers. The full commit- 
tee was announced as follows: 

Frank D. Bristley, 
Royal Baking Powder Company, New 
York; Lewis H. Bronson, president of 
Bronson and Townsend Company, New 
Haven, Conn.; Dr. Edmund E. Day, head 
of the School of Business Administra- 
tion, University of Michigan; Harry S. 
Dennison, president, Dennison Manufac- 
turing Company, Framingham, Mass.; 
Fred M. Feiker, vice president, Society 
for Electrical Development, New York; 
Dr. Edwin F. Gay, Harvard University; 
William H. Johns, presjdent, George Bat- 
ten Company, New York; Francis E. 
Kamper of the C. J. Kamper Grocery 
Company, Atlanta, Ga.; John Scott, pres- 


ident of Carson Pirie, Scott and Com- | 
pany, Chicago; Arch W. Shaw, president, 


A. W. Shaw Company, Chicago; Oscar 


W. Smith, president, Parke, Davis and 
Company, Detroit; Percy M. Strauss, vice | 


president, R. H. Macy and Company, New 


York; T. J. Watson, president, Interna- | 


tional Business Machines Corporation, 
New York, and Theodore F. Whitmarsh, 


The Francis H. Leggett and Company, 


New York City. 


Business Conditions 


At Close of October 


Better Than in 1925 | 


Dealings Register Higher 
Value, Distribution of 
Goods Is Larger, Build- 


ing Increases. 


Generally heightened business during | 


the last two weeks in October are indi- 
cated in the weekly statement of the De- 


partment of Commerce on domestic busi- | 
A higher dollar volume | 
of trade, larger distribution of goods, | 


ness conditions. 


greater building contract values and 
strengthened wholesale prices are de- 


| noted in the statement. 


The full text of the statement follows: 
The dollar volume of trade during the 
last week of October, as seen from check 
payments, was higher than last year, 
while for the entire month a similar com- 


| parison was registered. 
“T hereby tender my resignation as | 


Distribution of Goods. 
The distribution of goods, as seen from 
figures on car loadings, was larger dur- 


| ing the third week, as well as during the 


first three weeks of October, than dur- 


his letter of acceptance of the resigna- 
tion. 

Senator Curtis later received a mes- 
sage from Senator Robinson, minority 
leader of the Senate, stating that he ap- 
proved the program. 

Meantime the Sergeant-at-Arms of the 
Senate issued notification to the sub- 
poenaed witnesses that their attendance 
would be unnecessary on November 10 
and that if needed later they would be 
notified. 

Notice of the situation also was tele- 
graphed to a number of Senators, who 
had made inquiry, and other Senators are 
expected to take notice from the press 
report of the plan for continuance of the 
court if impeachment to December 13 
and to act accordingly. 





vice president, 


Activities of Child Hygiene Division Directed 
Toward Healthful Environment for Youth 


In this series of articles are shown the practical contacts 
between divisions and bureaus of the Government of the 
United States, irrespective of their place in the administra: 
tive organization, so that related activities may be studied. 


Topic I—Public Health 
(Twelfth Article) 


In preceding articles of this series the activities of the Public Health 
Service, of the Medical ‘Departments of the Army and Navy, and of the 
Division of Maternity and Infant Hygiene of the Children’s Bureau, 


Department of Labor, were considered. 


Today, Dr. Martha M. Eliot, 


Director, discusses the work of the Child Hygiene Division, Children’s 
Bureau, Department of Labor. 


By Martha M. Eliot, M. D. 
Director, Child Hygiene Division, Children’s Bureau, Department of Labor. 


HY do babies die? 
\) \ That was the question which the Children’s 


Bureau of the United States Department of 

Labor, through its Division of Child Hygiene, 
attempted to answer as its first important piece of 
work. 

When the Children’s Bureau was created in 1912 no 
one knew how many babies were born annually in the 
United States. Much less did we know with any ac- 
curacy why many of these babies died during their first 
year of life. After the Children’s Bureau had, through 
highly trained investigators, collected information by 
visits to the homes of approximately 23,000 babies born 
in different cities, there was available sufficient data 
to show clearly the facts underlying the high infant 
mortality rate. These studies developed the relation 
between poverty and infant mortality, the effect of the 
right kind of care and feeding upon the health of the 
baby, and the association of certain racial groups with 
high infant death rates. 


OLLOWING these studies of infant mortality in city 
districts, the bureau sent investigators to rural 
communities in widely scattered States where further 
studies were made of infant and maternal welfare. 
These studies brought the startling lack of medical and 
nursing care for mothers in many sections of this coun- 
try to public attention. 

Other important investigations conducted by the 
Child Hygiene Division of the Children’s Bureau include 
studies of the physical status and nutrition of young 
children in various parts of the country and of organ- 
ized nutrition work in representative communities, a 
three-year study of methods for the prevention and 
cure of rickets, and a two-year study of posture among 
public school children. The Child Hygiene Division 
has also cooperated with the other divisions in the 
Bureau, particularly the Industrial and the Statistical 
Divisions, in studies. relating to maternal and child 
health, an interesting illustration of joint work by the 
Child~Hygiene and Industrial Divisions of the Children’s 
Bureau being a study of health standards for working 
children. The directors of both the Industrial and 
Child Hygiene Divisions, in cooperation with a com- 
mittee of well known physicians, very carefully worked 
out these standards for the use of physicians in testing 
the physical fitness of boys and girls for employment. 


HE infant mortality, the rickets, and the posture 

studies previously mentioned may be described 
somewhat in detail, since they illustrate types of work 
done by the Child Hygiene Division. In the infant 
mortality study, data were secured through visits made 
by agents of the Bureau to all mothers in the selected 
cities where babies had been born during the year pre- 
ceding the study. Each agent or investigator was an 
experienced person working under the supervision of 
the director of the division and her assistants. Sched- 
ules. for the collection of the facts required were care- 
fully worked out by the director of the division in con- 
sultation with the statistical and editorial staff of the 
Children’s Bureau. When the facts had been collected 
they were analyzed and interpreted, reports giving the 
facts and the conclusions drawn from the study were 
written by members of the investigating staff under 
the direction of the head of the division. Each report 
was not only edited with painstaking thoroughness but 
checked and rechecked for accuracy. 

For the rickets study a different method was se- 
lected. The purpose of the study was to test in an 
average city district the use of sunlight and cod-liver 
oil in preventing and curing rickets. New Haven was 
the city chosen, and the demonstration was carried on 
in a selected district in New Haven with the cooperation 
of the Yale School of Medicine. A clinic was opened 
in this district, staffed by physicians and nurses, and 
a program planned for a three-year period. Through 
the cooperation of the city department of health, the 
clinic nurses took to mothers the birth certificates for 


their_babies and at the same time explained to the 
mothers the work of the clinic and the purpose of the 
demonstration. 


GFEVERAL hundred mothers cooperated in the study. 


by bringing their babies to the clinic for regular 
physical and X-ray examinations and by carrying out 
the instructions for sun baths and daily doses of cod- 
liver oil. Preliminary results of the demonstration 
show that the treatment carried on prevents rickets in 
its serious form. The results of this demonstration are 
being further analyzed and a report is being written. 

In the course of the posture study of the Child 
Hygiene Division the children of one room in each 
grade in a public school in Chelsea, Mass., were given 
special posture training, and a record which included 
a physical examination at the beginning and at the 
end of the school year, monthly weight and height 
measurements, scholarship and deportment grades, and 
the number of absences due to illness in each school 
quarter was kept for each child. Similar records were 
kept for each child in other rooms where only the 
usual gymnastic exercises of the school were given. 
This second group of children formed a control group 
against which the progress of the posture-trainéd chil- 
dren could be measured. 


((OMPLETE records were obtained for 1,708 children. 
4 There were 961 children who had posture training 
for one year, and 747 children in control classes. 

Before any posture training was given nine-tenths 
of the children had poor or bad posture. After a year 
three-fifths of the children receiving special training 
had improved their posture. 

Three-fifths of the children whose posture improved 
during the first year’s training maintained or impoved 
their posture during the summer vacation. After two 
years 87 per cent of the trained children had improved 
their posture, in contrast to one-tenth of those in con- 
trol classes who improved, one-half whose posture did 
not change, and one-third whose posture was worse at 
the end of the two years. 


FURTHER analysis of the physical-examination rec- 

ords is being made to discover the relationship of 
correct posture to vital capacity, breadth and depth of 
chest, depth and circumference of abdomen, costal 
angle, and other measurements. The monthly height 
and weight measurements will afford a basis for a 
study of posture training in relation to growth. The 
records of scholarship, deportment, illness, all should 
throw light on the effect of cérrected posture on these 
conditions. 

Although the analysis of the physical examination 
records is only partly completed it has already shown 
the value of this experiment not only as a means of 
training the children with whom it was conducted but 
as a demonstration of the desirability and possibility 
of posture training. 

Another phase of the work of the Child Hygiene 
Division has been a survey of provisions for crippled 
children. This study issnow going on and will be com- 
pleted next year. 


HE Child Hygiene Division has always been directed 
by a physician. Its staff varies with the pressure 
of work involved and is largely composed of investi- 
gators and professional men and women employed on 
specific jobs in the field from time to time. The per- 
manent headquarters staff consists only of the Girector, 
a secretary, and a research worker. : 
Among recent publications by the Children’s Bureau 
in the child hygiene field are: The Nutrition and Care 
of Children in a Mountain County of Kentucky; Physi- 
cal Status of Preschool Children, Gary, Ind.; Children 
of Preschool Age in Gary, Ind.; Child Welfare in the 
Insular Possessions of the United Stat Part 1, 
Porto Rico; Habit Clinics for the Child of Preschool 
Age; Nutrition Work for Preschool Children; and Child 
Management. 
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Monday, in the thirteenth article of the series, Dr. R. R. Sayers, Chief of 
the Health and Safety Branch and Chief Surgeon of the Bureau of Mines, 
Department of Commerce, will tell-of the health activities under his direction. 


ing the corresponding periods of 1925. 
The value of new building contracts 
awarded during the last week of the 
month was higher than either the pre- 
vious week or the same week or last 
year, but for the entire month building 
contracts awarded were smaller than a 
year ago, due to smaller contracts in the 
southeastern section of the country. 

The production of bituminous coal dur- 
ing the third week was higher than in 
either the previous week or the same 
week of last year, while the output of 
beehive coke was smaller than in either 
comparative period. Lumber production 
also showed a decline from both the 
previous week and the third week of 
October of the previous year. The out- 
put of petroleum was running higher 
than a year ago. 

Wholesale Prices. 


Wholesale prices again strengthened 
as compared with the third week, and 
for the last week of the month were 
higher thar’ at any time since midsum- 
mer. Prices, however, ‘were well below 
last year. 

Loans and discounts of Federal re- 
serve member banks again declined but 
were higher than last year. Interest 
rates on cali money Were higher in either 


Petroleum Report 


Records Oil Industry 


The Bureau of Mines of the Depart- 
ment of Commerce has just announced 
the issuance of a statistical summary 
of refined products~of petroleum for 
the period from 1916 to 1925, inclusive. 
The text of the announcement follows: 


In order that there might be a per- 
manent record of oil refinery statistical 
data that have been issued in the past 
by the Bureau of Mines in the form of 
mimeographed statements, a_ report 
combining the past figures, and cover- 
ing the period 1916 to 1925, has been 
prepared by G. R. Hopkins, petroleum 
economist. This report should be avail- 
able for distributiom~within the next 


the previous week or last year, while 
time money showed no change from last 
year, but were lower than in the previous 
week. 

Business failures, although less than 
in the previous week, were more numer- 
ous than a year ago. 


In the meanwhile, a sum- 
in mineographed 


few months. 
mary of the report, 
form, has ben issued. a 

In accordance with the desire of the 
petroleum industry, recently expressed, 
the unit employed for liquid products 
in all cases is the barrel of 42 U. S. 
gallons. Figures for wax, coke, and 
asphalt remain in pounds, tons, and 
tons, respectively. All future statistical 
reports issued by the Bureau of Mines, 
whether monthly or annually, will be on 
this basis. 

Copies of this sumamry may be ob- 
tained on application to the Bureau of 
Mines, Department of Commerce, Wash- 
ington, D. C. 


Increase Is Shown in 
Pulpwood Consumption 


Figures on the production and gon- 
sumption of pulpwood for 1925, compiled 
by the Bureau of the Census, show an 
advance over the census findings of 1923. 

The text of the statement of the De- 
partment of Commerce follows: 

According to data collected in coopera- 
tion with the Department of Agriculture, 
the total consmption of pulpwood in 


« 


W. R. Hearst Asks Permit 
For Alaskan Project 


The Federal Power Commission an- 
nounced orally on November 5 the filing 
with it of an application from William 
R. Hearst, New York publisher, for a 
preliminary permit for a power project 
at Port Snettisham, in the Tongass Na- 
tional Forest, Alaska, the power to be 
used for a paper and pulp mill which it 
is proposed to erect, . 

The statement is made at the commis- 
sion that there are on file with it several 
applications with which the Hearst ap- 
plication is in conflict. In August, 1924, 
an application for a license was issued 
to the Alaska Paper and Pulp Company 
for a part of the development covered by 
the Hearst application. It is understood 
at the commission that this plant now 
is in operation. 


Complaint Is Issued 
Against Practice of 
Soap Manufacturer 


Product Described as “‘Cas- 
tile’? Said Not to Be Made 
Wholly of Saponified 
Olive Oil. 


The Federal Trade Commission has 
justemade public a complaint issued by 
it against Peet Brothers Company, of 
Kansas City, charging unfair competi- 
tive trade practices, and the answer of 
the concern thereto. 

The commission’s complaint states that 
this concern has since or on about Sep- 
tember 29, 1923, been engaged in the 
manufacture and sale of soap as “Castile 
Soap,” including’ other brand names, 
which, it alleges, is neither castile soap 
nor soap made exclusively of olive oil. 
On the contrary, the complaint charges, 
the soap referred to are made of fats in- 
cluding vegetable oils other than olive 
oil and animal fats such as tallow. 

The use of the word “Castile” as a 
name or description of soap not made 
exclusively of olive oil saponified as set 
forth in the complaint, the Commission 
alleges, “has the tendency and capacity 
to confuse, mislead, deceive and defraud 
dealers in soap and the public into be- 
lieving that the said soap is ‘Castile 
Soap’ made as afétesaid, and into pur- 
chasing and using the same in reliance 
on that belief.” 

In their answer, as made public by the 
Commission, Peet-Brothers Company de- 
nies all the Commission’s allegations, and 
asks to be discharged. 

The full text of the complaint and 
the answer of the company will be 

printed in the issue of November 8. 


G., M. &N. to Issue 
First Mortgage Gold 
Bonds for $500,000 


The Interstate Commerce Commission, 
through a report and order by Division 4, 
has authorized the Gulf, Mobile & North- 
ern Railway to procure authentication 
and delivery of $500,000 of first mort- 
gage gold bonds. 

The full text of the report follows: 

The Gulf, Mobile & Northern Railroad 
Company, a common carrier by railroad 
engaged in interstate commerce, has 
duly applied for authority under section 
20a of the Interstate Commerce Act to 
procure the authentication and delivery 
to it by the corporate trustee of not 
exceeding $500,000 of its first mortgage 
gold bonds of 1950. No objection to the 
granting of the application has been pre- 
sented to us. 

The applicant’s first mortgage to the 
United States Mortgage and Trust Com- 
pany, of New York, trustee, dated Octo- 
ber 1, 1920, authorized the issue of 
$15,000,000 of bonds thereunder. Our 
report and order of April 18, 1925, 94 
I. C. C. 815, recites the history of pre- 
vious issues under this mortgage. 

Additions and Betterments. 

Under the provisions of section 16 
of Article I of the mortgage, $11,- 
000,000 of bonds is reserved for vari- 
ous purposes including those embraced 
in this application. The applicant states 
that during the period from April 30, 
1924, to June 30, 1926, it has expended 
for additions and betterments a total 
sum of $749,481.08. Of this amount, 
$138,419.38 is not shown to be prop- 
erly capitalizable. 

Other expenditures heretofore made 
for additions and SKetterments from 
August 1, 1920, to April 30, 1924, but 
which have not been capitalized, amount 
tg $182,118.38, making total capitali- 
zable expenditures of $793,180.08. The 
applicant seeks to draw down against 
these expenditures not exceeding $500,- 
000 of first-mortgage bonds. 

The bonds will be designated as 
series B, will be dated April 1, 1925, 
will bear interest at the rate of 5% 
per cent per annum, payable semian- 
nually on April 1 and October I in each 
year, and will mature October 1, 1950. 
They will be issued in the denomina- 
tion of $1,000, as coupon bonds, regis- 
tered as to principal, and as registered 
bonds. 

The entire series will be redeemable 


1925 amounted to 6,093,821 cords, re- 
ported by 234 mills, as against 5,768,082 
cords reported by 239 mills for 1924, an 
increase of 5.6 per cent. The total pro- 
duction of wood pulp in 1925 was 8,962,- 
217 tons, an increase of 6.4 per cent as 
compared with 3,723,866 tons for the pre- 
vious year. 

- The leading three States in this indus- 
try are Maine, Wisconsin and New York. 
Maine reported~a slight increase in the 
quantity of pulpwood consumed as com- 
pared with 1924, while Wisconsin and 
New York showed small decreases, 


Increase Reported 


For Typhoid Cases 
And Searlet Fever 


Public Health Survey Re- 
veals Fewer Deaths, How- 
ever, From Influenza 
and Pneumonia. 


Large increases in the pravalence of 
scarlet fever and typhoid fever in the 
United States during the week ended 
October 16, as compared with the corre- 
sponding week of 1925, were announced 
by the Public Health Service on Novem- 
ber 5, on the basis, of reports received 
from State health officers. 

On: the other hand, decreases in the 
incidence of poliomyelitis, (infantile 
paralysis), and deaths from influenza 
and pneumonia were reported, while ‘the 
incidence of diphtheria, smallpox and 
measles remained virtually the same as 
for the corresponding week of 1925. 

A total of 1,037 cases of typhoid fever 
were reported for the week ended Oc- 


tober 16, 1926, by 36 States, while for 
the same week of 1925 the same States 
reported 864 cases of this disease. Re- 
ports from 100 cities showed 184 cases 
of typhoid for the current surveyed 
week, while for the week of 1925 198 
cases were reported. The estimated ex- 
pectancy for these cities was 177 cases. 
Scarlet Fever Figures Given. 

In the case of scarlet fever, re- 
portdd from 36 States, disclosed the in- 
cidence of 2,064 cases gor the week 
ended October 16,-1926, as against 
1,563 cases for the corresponding week 
of last year. Reports from 100 cities 
revealed 752 cases for the surveyed 
week this year, and 692 for that of last 
year, with the estimated, expectancy, 
639 cases. 

A resume ofthe status of other com- 
municable diseases in the United States 
for the week ended October 16, 1926, 
as compared with the corresponding 
week of 1925, as based on reports from 
State health officers, were announced 
as follows: 

For the week ended October 16, 1926, 
387 States reported 1,858 cases of diph- 
theria. For the week ended October 17, 
1925, the same States reported 1,742 
cases of this disease. One hundred cities, 
situated in all parts of the country and 
having an aggregate population of more 
than 30,260,000, reported 960 cases of 
diphtheria for the week ended October 16, 
1926. Last year for the corresponding 
week they reported 855 eases. The esti- 
mated expectancy for these cities was 
1,133 cases. The estimated expectancy is 
based on the experience of the last nine 
years, excluding epidemics. 

Measles Shows Increase. 

Thirty-five States reported 1,408 cases 
of measles for the week ended October 16, 
1926, and 766 cases of this disease for 
the week ended October 17, 1925. One 
hundred cities freported 253 cases of * 
measles for the week this year, and 386 
cases last year. 

The health officers of 37 States re- 
ported 66 cases of poliomyelitis for the 
week ended October 16, 1926. The same 
States reported 180 cases for the week 
ended October 17, 1925. : 

For the week ended October 16, 1926, 
37 States reported 119 cases of small- 
pox. Last year for the corresponding 
week they reported 111 cases. One hun- 
dred cities reported smallpox for the 
week as follows: 1926, 23 cases; 1925, 45 
cases; estimated expectancy, 22 cases. 
No deaths from smallpox were reported 
by these cities for the week this year. 

Deaths from influenza and pneumonia 
were reported for the week by 94 cities, 
with a population of more than 29,560,- 
000, as follows: 1926, 475 deaths; 1925, 
534 deaths. - 


venient alll 
Refund on Tax Payments 


Forecast on 1925 Incomes 
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would base that legislation. So far, the 
President learns, the information regard- 
ing the working of the present tax law is 
not complete enough to justify the Exe- 
cutive in recommending a plan for tax 
reduction on a permanent basis. Such a 
plan would have to assure the Govern- 
ment that it would not run into a deficit 
in case of a recession of the present wave 
of prosperity, it was stated for the Presi- 
dent. In addition, Congress will convene 
now for the short session, and will not 
have time to prepare the elaborate legis- 
lation necessary for permanent tax re- 
duction. It is a relatively simple matter, 
however, to draft and pass the bills pro- 
viding for the refunds of 10 to 12 per 
cent on income taxes paid by individuals 
and corporations during the year 1926, 
which the President anticipates. 


as a whole at the option of the applicant 
upon 60 days’ notice on any interest date 
on or before April 1, 1948, at 107% and 
accrued interest, and on any interest 
date-thereafter at their principal amount 
plus a premium equal to one-half of 1 
per cent for each six months between 
the redemption date and the date of ma- 
turity. They will not be\disposed of at 
this time, but will be held by the appli- 
cant subject to our further order. 

We find that the proposed authentica- 
tion and delivery of first-mortgage gold 
bonds by the applicant as aforesaid (a) 
is for a lawful object within its corpo- 
rate purposes, and compatible with the 
public interest, which is necessary and 
appropriate for and consistent with the 
proper performance by it of service to 
the public as a common carrier, and 
which will not impair its ability to per- 
form that service, and (b) is reasonably 
necessary and appropriate for, such pur- < 
pose. 

4 An appropriate ager will be entered, 








